Ending NYPD
Shadow Forfeiture

How Unresolved Allegations Are Weaponized to Seize
Earned Retirement Benefits Without Lawful Authority
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Unresolved Allegations Do Not Create Seizure Authority

The NYPD routinely uses ‘pending charges' and ‘open investigations’ to withhold terminal leave,
accrued vacation, and retirement payments. This transforms an unresolved accusation into an
independent, unauthorized prejudgment lien against accumulated compensation.
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New York City Administrative Code § 14-115 Defines the Limits of Power

The Police Commissioner possesses broad statutory discretion to discipline officers, but that
authority is strictly sequenced and quantitatively capped.

- Process Flow / Chevron Timeline
Statutory Threshold: Conviction by a Competent Officer

The Lawful Sequence

Adjudication &

Investigation CaEE

Statutory Penalty

Reprimand, Dismissal, Suspension, or
_ Salary Forfeiture (Limited to 30 days).
The Shadow Forfeiture

Investigation Immediate Penalty

Indefinite financial freeze without a completed adjudication.
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Distinct Economic Interests Require Distinct Legal Bridges

The NYPD cannot treat distinct retirement assets as a single pool of collateral. Each benefit arises from a
different legal framework, requiring a specific statutory or contractual authorization to impose a restraint.

Benefit Source Matrix

Accrued Vacation &
Accumulated Time

Terminal Leave

Variable Supplements

Fund (VSF)

Collective Bargaining Earned Compensation &
Agreements & Separation Rules Contractual Entitlements

Independent Statutory
Legislation

Does § 14-115 grant general attachment power over this asset?

NO NO

Generalized disciplinary jurisdiction cannot migrate across different

NO

legal regimes without a specific statutory bridge.



The ‘Open Case’ Mechanism Acts as an Agency-Controlled Trap

When the existence of a Department-controlled investigation becomes the sole justification for a financial hold,

administrative delay is weaponized into continuing economic leverage.

Retiree Yields to Unfavorable
Settlement or
Absorbs Loss of Use

Agency Initiates Misconduct
Charge / Investigation

The passage of time
produces economic injury
without a single new fact

being adjudicated.

Delay Creates Coercive Economic
Leverage over Retiree

Agency Controls
Administrative Timeline
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The Constitutional Structure of Property Deprivation

The practice Is analogous to an unconstitutional taking. The government asserts dominion over an economic

Interest without establishing its legal entitlement, shifting the burden to the retiree to contest the deprivation.

Architectural Cross-Section

Ultra Vires Action

The agency exercises power
outside its delegated
jurisdiction. Providing good
procedure cannot cure the
absence of substantive
statutory authority.

Constitutional Property Rights Framework

Procedural Due Process
(Mathews v. Eldridge)

High risk of erroneous
deprivation. Deprivation of
earned compensation
occurs at the most
vulnerable financial
transition period, with zero
pre-deprivation hearings.

The Takings Analogy
(Fuentes v. Shevin)

Government encumbers
property and prevents its use
before legal validity is
established, denying the
temporal value of money.
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Employer Civil-Rights Exposure Under Federal and State Law

An undefined forfeiture regime operates through unwritten discretion. This creates an
environment highly susceptible to discriminatory and retaliatory application, triggering severe
Institutional and individual liability.

: Focus on Muldrow v. City of St. Louis (eliminating the “significant
Title VII harm” threshold for employment conditions) and Robinson v. Shell Oi
Co. (post-employment retaliation).

Focus on Equal Protection, First Amendment retaliation, Due Process,

42 U.S.C. §1983 and the Monell custom/practice requirement for municipal liability,
alongside individual official accountabllity.

Focus on broader local protections, explicitly noting that retaliation
NYSHRL & NYCHRL only needs to be “reasonably likely to deter protected activity.”

M Gemini




Labor Organizations Face Independent Legal Exposure

Unions cannot treat “open case” forfeiture as solely management'’s problem. Selective
representation, failure to contest unwritten policies, or collusion exposes the union to
severe independent penalties.

Union Exposure Matrix

Duty of Fair
Representation (DFR)

N.Y.C. Admin Code § 12-306(b)(3). Liability for representation that is
arbitrary, discriminatory, or in bad faith concerning time-and-leave
benefits (§ 12-307).

Title VIl & Human Rights
Laws

Explicitly citing McDonald v. Santa Fe Trail (symmetrical protection across
all races). Unions cannot selectively distribute legal resources based on
protected status or past complaints.

§ 1983 Joint Action

Citing Ciambriello v. County of Nassau. If union officials jointly coordinate
with NYPD decisionmakers to maintain unauthorized holds, they lose
private-actor immunity and become willful participants in state action.




Why Individual Article 78 Litigation Fails to

Solve the Problem

CPLR Article 78 is designed to review individual administrative determinations after the fact. It acts as an implicit
financing mechanism for unauthorized government action, forcing individuals to fund the test of systemic legality.

Individual Article 78 Review

Post-deprivation timeline.

Structural Review

Pre-deprivation ultra vires inquiry.

Focuses on narrow facts of one retiree.

Relies on administrative deference.

Tests the actual boundaries of the Commissioner’s
inherent authority.

Fragments the legal precedent.

Demands the identification of a specific statutory
bridge.

Shifts the initial cost of legality from the City to the
individual.

Prevents endless relitigation of the same
foundational defect.
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A Structural Litigation Strategy Targets Jurisdiction

A structural challenge demands a precise answer to a precise question: is the disputed withholding an

authorized exercise of § 14-115, an exercise of another valid statute, or a shadow practice without a lawful

source?

Start: NYPD withholds retirement
benefit based on "Open Case.”

Is the source of
authority § 14-1157

Is the source a
CBA or independent
statute?

Result: If no explicit source
exists, the practice is Ultra Vires.

If Yes

If Yes

Fails, because no
conviction occurred.

Apply strict textual limits
of that contract.

Conclusion: Administrative discretion operates within jurisdiction; it cannot invent jurisdiction.
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A Statewide Vulnerability Across Public-Sector Agencies

While the NYPD provides the most visible example, the institutional conditions that |permit shadow
forfeitures exist across New York State. Any agency controlling both internal discipline and
separation and separation processing can
reproduce this unwritten system.

Municipal
Police
Departments

Fire
Departments

Sheriff's
Offices

Undefined
Executive
Withholding
Power

Correctional
Departments

State Law
Enforcement

Without a statutory ceiling, the loophole replicates across jurisdictions.
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Legislative Reform Pillar I: Prohibition and Process

Statewide legislation must establish a definitive substantive rule: an unproved allegation
does not, by itself, authorize a public employer to freeze earned compensation.

Absolute Prohibition

Ban withholding based solely on pending charges or open investigations. A valid, independent
statutory or contractual bridge must be cited.

Mandatory Written Notice

Retirees must be informed immediately of the exact economic interest restrained, its value,
the precise legal authority claimed, and the maximum duration.

Strict Deadlines

Any legally authorized temporary hold must have an expiration date fixed by law, requiring an
affirmative application to a neutral tribunal to extend it.
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Legislative Reform Pillar II: Meaningful Remedies

Delayed payment inflicts severe economic injury. A public employer that unlawfully holds
compensation for years and eventually returns only the principal has actively harmed the retiree.

Mandatory Interest & Attorneys’ Fees

Interest must run from the date payment became due. Fee-shifting ensures that smaller
deprivations remain economically rational to litigate.

Expedited Review

Fast-tracked judicial or administrative review to relieve the financial pressure created when
regular salary ends.

Anti-Retaliation Shield

Expressly protects employees (and preserves all Title VII / § 1983 rights) against retaliation
from both the employer and the labor union for challenging unlawful restraints.




Legislative Reform Pillar III: Systemic Transparency

Discretion without transparent standards is impossible to audit. Mandatory aggregate reporting
prevents unwritten policies from selectively targeting disfavored groups or vocal critics.

Employer Reporting
Mandatory annual disclosures of the number of holds, asset categories, total monetary value,
asserted legal basis, and duration.

Demographic Cross-Tabbing

Aggregate data to expose whether protected groups experience materially different rates or
lengths of withholding (exposing Title VII/Human Rights violations).

Union Transparency

Aggregate reporting on union intervention—tracking whether grievances were pursued and
exposing systemic disparities in representation without violating attorney-client privilege.
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An Allegation Is Not Seizure Authority

Government may investigate allegations, prove misconduct, and impose

every consequence authorized by law. What it cannot do is convert the

continued existence of its own unproved accusation into a lien against
compensation earned over the course of a career.

Accusation # Adjudication
Disciplinary Discretion % Inherent Forfeiture Power
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