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By:

SUPREME COURT OF THE STATE OF NEW YORK
COLTNTY OF BRONX,IAS PART 3

X

OTIS TAYLOR

Plaintiff,

against

THE CITY OF NEW YORK ANd SERGEANT MARTIN
TOCZEK,

Defendants.

NOTICE OF ENTRY

Index No. 81693412021F,

Justice Mitchell J. Danzinger

x

PLEASE TAKE NOTICE that annexed is a true copy of an order duly entered on

the lst day of October 2024, in the Bronx County Clerk's office, NYSCEF Doc. No. 104.

Dated: New York, New York
October 17,2024

MURIAL GOODE-TRUFANT
Acting Corporation Counsel of the City of
New York
Attorneyfor Defendant City of New York
100 Church Street, Room 20-105
New York, New York 10007
(212) 3s

GAVIN B. MACKIE
Assistant Corporation Counsel

To: FRED LICHTMACHER
Attorney for Plaintiff Otis Taylor
The Law Office of Fred Lichtmacher P.C.

116 West 23'd Street Suite 500
New York, NY 10011
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{YSCEF DOC. NO. 104

. sUpnEME couRT oF TUE srATB oF NEw YoRK
COUNTY OF BRONX, IAS PART 3

----x

OTIS TAVLOR,

-against-

THE CITY OF NEW YORK' et. al.,

Indcx J\&. 816934/2021F

Hon. Mitchell J. Danziger

Justice Supreme Court

X
l'he following papers were read on these motions (Seq. No. 2 U) to dismiss noticed for Fe bruary 2,2024 and May

1A,2A24 and submitted on May t6,2A24

Notice of Motion- 002 - Alfirmation and Exhibits/Memo of [,aw NYSCEF Doc. # 58-64

Notice of Motion- 003 - Affirmation and llxhibitslMemo of Law NYSCEF Doc. # 78-86

Aflirmation in Opposition and Exhibits- 002 NYSCEF Doc, # 67-77

Memo of Law in Opposition and Exhibits- 003 NYSCEIT Doc. # 88-99

Mcmo of [-aw in Reply- 003 NYSCEF Doc. # 100

Motion (002) by defendant, thc City of New York ("City"), for an order to dismiss plaintifls complaint

pursuanr to Cpl,R $$321l(a)(7), and32ll(e), on the grounds that plaintiff s compiaint fails to state a cause ol

action and Motion (003) by defendant, Sergeant Martin'l'clczek ("Toczek"), for an order pursuant to CPLR

$$3211(7) and 3212, are decided as follows:

plaintiff s complaint alleges following two causes of action: l) racial discrimination disparate treatment

by del'endants, City and Toczek, in violation of New York City Administrative Code $8- 107( I ); and 2) racial

discrimination hostile work environment by defbndant, City, in violation of New York City Administrative

Code $8-107(l3Xb).
plainriff alleges the lollowing facts in his complaint: Plaintiff is a black male. fle entered the NYPI)

police academy in 2006, lle started working in thc Auto Crimes Unit in the Bronx in 2015. -fhe Auto Crimes

Unit was comprised almost entirely of white officers. Sgt. Toczek was plaintiff s direct supervisor from 2015 to

his rctirement. Sgt. Toczek flequently made it known he did not like black people and that he had a

Constitutional right not to like black people. Sgt. 'foczek placed posters on the walls of the Auto Crimes Unit

that were insulting to black people. Sgt. Toczek madc derogatory statements about black icons of the civil rights

movement. Sgt. Toczek treated his black subordinate officers differently and worse than white officers. Sgt.

Toczek made racist comments about his direct supervisor and another Hispanic Sergeant in the unit. l-he

abovementioned acts took place from the date plaintiff entered the Auto Crimes Unit until his retirement'

plaintiff injurecl his shoulder and had surgery in 2016. IIe had to undergo further surgery in 2018. On January

30,2019, plaintiff was on restricted duty and was not allowed to conduct enforcement activities. Sgt.'l'oczek

endangered plaintiff by ordering him to make an arrest as opposed to the available white detectives. PlaintifT
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was injurcd during thc coursc ol'that arrcst anci allcgcs that Sgt.'l'ocz.ck knc'uv that arrcstcc hacl a historv ol'

lighting with cops. IIe was lbrcccl to relirc ott May 3 I ' 2020.

lrlaintifl'tcstiliccl that convcrsations in thc ol'llcc changcd around thc tinrc that Colin Kacpcrnick took a

kncc eluring an N[t, gatnc. Plaintill'clicl not partakc in thc convcrsatiuns fitr thc lnttst part. Ilorvcvcr. Sgt.

'l'oczck took issuc with tirc posirion sorne r:l'tlre NIrl, playcrs wcrc taking. At onc point ltc said it r.vas his

golstitutional right to likc black pcoptc. Sgt. 'l'oczck continucd to participatc in thcsc ctlnvcrsaliotts and "wlts

anloyipg the cntirc gl'{lcc.'.'1'hcrc wcrc also lcxt chains with thc ofliccrs rvith nressagcs and vidcos rcgarding

thc lbotball issuc. Plaintil'f tcstiflcd it r,vas nonstop and the collcction ol'thosc things lcad plaintilf to lrclicvc Sgt.

'lirczck did not likc black pcoplc. Irlaintil'l'testillcd that nonc ol'Sgt.'l'oczck' s comnrcltts wcrc spcci{ically

nradc at him. No racial cpitficts rvcrc clircctcd at hirn. With rcgard to the arrcst that iniurccl plaintil'l's sl'rorrldcr.

plaintill'tcstillecl thar hc bclicvccl that Sgt,'l'oczck kncw it was a lisk that plainlif'l'wtluld gct hurl.'l'hc arrcstcc

usualll- rcsistecl ancst. Plainti{l'kncrv rhis bccausc two othcrof'llccrs wcrc iniurcd as a rcsult of arrcsting thc

r.lran. lloth ol'thosc olllccrs rvcre n,hitc. I)laintil'l'tcstillccl that arrcsting any'ot'lc canrc with a risk tlrat thc ofllccr

could gct hurt.

'l'hc City ptoves to tiisnriss plaintil'{'s conrplaint and subnrits that plaintil'l's corttplaint lails to stalc il

causc ol'actisn unclcr thc govcrnirrg lcgal standarcls and lrnrliir thc Ncrv York (iity Iltttnan ltclatiorrs Law

(,.NyCIIRL"). plaintil'l-s dcpositiorr tcstinrony contraciicts his clainr ot-clisparatc trcattlctrt and discrirrtination

bccausc his fhcory 6['ciiscgl,cry is cnrircll,iort-bascd and barrccl by thc statutc ol'linlitations iind plaintillts

{ailur.c tg lrlc a Noticc of Clainr. l,lairrti{'l'has lailcd to allcgc an-v lircts tltat show a racial animus tow'arcls black

pcsplc or plailtill'spccilicaltl'was a rnotivaling liictor in atry supervisorv acLion nradc by Sgl.'l'oczck rclatcd to

ptaintil). iiurther. thc Oiry avcrs that thc NY(llll{1. riocs not provicic a rcntcdv lilr plaintitl"s linc ol'cltrty

shoulclcr iniury, as a claint pursuant to tltc NYCIIRL is ttot a lort clairn.

Sgt.'['gczck provcs to {isnriss plaintil'l-s discrirlination clairtt as agaittst ltittr on thc grounds that

plaintill's clainrs arc unilalcd anrj untirncly ancl that plainlill-lbils to sul'llcicntly allcgc a clairrr lirr violation of'

thc N yCi IIl. L against Sgt. 'l'oczck. I,laintif'l' f ails to allcgc :rn ativcrsc cnrploYttrctrt actiott, or anY cotlrparator

illbrnrariol. Sgt.'l'oczck suhruits that plaintil'l'docs not aclceluatcly plcad a hoslilc rvork cnvironnlcnt claim as

plailtitl'docs not dcscrihc a work cnvironrncnt that is "pernrcatcd r,vith discrirnittatory intinridatiotr. ridiculc, antl

insult thar is sul'fjcicltly scvcrc orpcrvasivc to altcr thc conclitiotts ol'thc victim's cnrplttvtnctrt antl crcatc an

abusivc rvorkirrg environrncnt." (('hirtru r'.'l'ov'n oj Ncv,Cusllc,I2(r A.D.ld lll 12"'l l)cpt.20i-51). Sgt.'l'oczck

avcrs 5c is cntitlcd to srl6rn1ary judgnrcnt becausc plaintil-f'has thilcd to sct lbrth an1'' cvidencc to support his

clairns. Lastlir. plainti{'l-cannol rccovor against Sgt.'locz"ck tbr his Iinc ol'duty inlury.

Plaintil'l-spposcs the tlity's nrotion and asserts hc su{'llcicntly slatcd a claim as against ch dcl'cnclants lbr

discriminaring:rgairrst hirl. IIc lirrlhcrs contcnds that plaintif'l'is not atlcnrpting to bring an itttcntional tort clairn
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hcrc and thcrc arc no liruitatiops as Lo what thc pernrissiLrlc damagcs ArL: pursuant to thc NY(illl{l'.'l'hc City's

invucal"ion ol'thc l;ircf ightcr's ltule is rnisplaccd.

lrlaintill'opposcs Sgr.'loczck's rnotiorr subnritting hc has sulliciqrtly statcd a clailn, that Sgt-'l'oczck is

not cntirlcd to sumnrary.jr-rdgmcnt anil that plaintil't'is cntitlcd to dan'utgcs undcr the NYCIII{1. rvhich allows ltlr

an c11rclttcIy broad n'lcasurc ol-conrpcnsation.

Failurc to Statc g. (lairn

I'o rnccl his bulcicn on an cnrploynrent discrirlinatiorr clainr in violation ol'thc NY(lllRL, plaintil'l'rnust

slro1v (l)hc is a nrcm[cr ol'a prutcctccl,class:2) hc is clualified to hold thc positiort;3) hc was tcrminatcd liom

cmploymcnt or sul'tbrcd anorhcr acivcrsc cnrplovrncnt action: and 4) thc dischargc or othcr advcrsc actiott

6ccurrccl unclcrcircunrstanccsgivingrisctoaninl'crcnccof'discrintination. (l;rtrrc:;l t,..Jev'i'vh(iuiltl./irthe

lllind.I N.Y.ld 295 l20}4l). 'l'o support a clairn lor a hostilc work cnvironmcnl undcr thc NYClllRL, a

lllaintil'l'r1ust show lhat lrc was trcalccl lcss rvcll than othcrcrnployccs bccitusc ol'his proLcclcd stattls and is

sub.fcct to lnorc than "pctty slights and trivial inconvcnicnccs." Chin t'. Ncv'!'ork ('ity Ilous. ,'lulh.,1f)6 A.t).3c1

.11,1 ll,t[)cpt. 20131). t.lndcr NYCIIItI.. plaintil'f'can aclducc thcts sLrl'licicnt to plcad discritninatory atlitnus by

slrswing that sirnilarly situatccl comparators wcrc lrcatccl clili'crcntly. (lL'hitliald-Orlizt'. l)cpurtmant o./.liduc. ttl

('it.t,ol'Xevr l'ork. I l6 A.l).-icl 5ltO ll'r l)cpr. 20141). In lcrnts o{'an advcrsc enrployrtrcnt actiotr. plainti{'1'nrust

plcarl cvcrrts tSat werc nrorc than pcttl,slights anci trivial inconvsrricnccs. {,'ll.rhumi v. ('il}'rtf Iitiver.ril)'rt/ *'avr

|'etrk. 162 N.Y.S.3 d 720 | l'r I)cpt. 20221)

Ilcre" plaiptil'l'dpcs not sul'llcicntly shou'that hc was trcatccl dil'l'crcnrly"than othcrs itt a r,vay that rvas

prorc than trivial. iltsubstantial. or glctty. nor docs hc show'hc was trcatcd dil'l'crcntly lhan othcr o{llccrs giving

risc to an inlcrcnce o1'tliscrimination. According to plaintilf- s dcpositiott tcstittrotty" Sgt.'l'ocz,ck was having

cupvcrsatigps absut (lolirr Kacpcrnick and his taking a kncc dLrring lootball ganlcs as a nrcthod ol-Protcsl,

w.hich Sgt.'l'oczck rvas clcarly upsct by. Ilowcvcr. thesc convsrsations rverc \.vith thc cntirc ol'llcc. l)laintil'l'

tcstillecl hc rvas arrnovilg thc rvholc ol'llcc. IIc u,ould comc out ol-his ol'ljccr and "pcoplc woulcl bc Iikc. hcrc

rSis guy gocs again." (icncrally. plaintill-dici not cvcn participatc in thc cottl,crsalions that wcrc taking place

rvit6 othcrs, hgrvcvcr. on thc onc occasion hc tcstificd hc ciid. Sgt.'lttczck told hirn that in rclbrcncc to his

cgr11prclt a$ou1"tficsc pcoplc" hc mcant Nl;1, playcrs. ln rcsponsc to plaintill-s contlncttt that tlrc playcrs had a

Cgnstitutional right to protcsr. Sgt.'l'oczek statcd "it rvas his right il'l want to likc black pcoplc." l)laintill'

tcstilictl rhat Sgt.'l'gczck ncvcr said hc did not likc black pcoplc. hc ncvcr madc a racial slur. or said anylhing

6i.sparaging likc that. llc ncvcr clircctlv thrcatcd plaintil'f'rcgarding his.lob. I'}laintifl'tcstillcd hc clid trot rvork as

rnuch ovcrtiurc bccausc hc was in a ruslt ttl gct out ol'thcrc each day.

l,lainril'{'tcstilicd that rcgarcling thc arrcst ol-Wcndcll Phillips. hc bclicvcd that Sgt.'l'oczck kncw it wiis

a possibility that plaintil-l'w,oulcl gct hurt bccausc Mr. I)hillips hacl a history ol'assaulting o{liccrs r,r'lto tricd ttr
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aircsr hirn. l)laintill'tcstillcd that thc trvo olficcrs Mr. I'hillips previously iniurcd wcrc lvhitc. l;urthcr. plaintil't'

tcstitlcd that any arrcst has a risk o{'harm. I)cspite his rcstrictcd status, plaintif l'was sct'lt with Dctcctivc

(i.icvukal and ol'l-rccr Ilcnry 1o arrcsl Mr. l'hillips. According to plaintil'1. whcn he told Sgt.'l'oczck that hc could

not g(-), Sgt. 'l'oczck statccl "you knor.v, it's not going to bc ttruch. Whcn hc sccs yctu. hc's not going to fight. look

hor,v big you arc."

I,lainti{l--s lcclings and pcrccptions ol'bcing discrirlinated against arc no{ cvidcncc ol'discrirnination.

(llu.tso t,. lictrthlink, lnt., 157 n.D.3d 1211 l1't l)cpt. 20181;. I'}laintif'l'has not adcquatcly plcd that lrc was

tcrnrirralccl or trcated dili'crcntly undcr thc circumstanccrs giving risc to an inf'crurcc ol'discrimination. (A'skin l''.

Dept. o/'litlut:. of'the (;it1: d'ltieyt' York,l l0 n.l).3d 621 ll'r [)cpt. 20131).l)lainti{-l's conrplaint is dcvoid ol'

lnctual allegations that show that hc had to nrakc an arrcst on restrictcd duty whilc othcr olllccrs ol'clif'l'crcnt

racu^s in Iikc situaticlns, clid rrot. Plaintil-1'clid not makc any allcgations that racc playcd a rolc in that situation.

Allcgations rcgarding similarly situatcd contparators must includc details rcgarding thc purportcd ctlmparators'

rcsptrnsibilitic.s, positions, ancl concluct. (W hit/icttt-Ort iz t,. l)e p't a./" titluc., I I 6 A.l).3d 5 tl0 [ I 't I)cpt. 2014]).

I'laintill'dicl not allcgc an aclvcrsc cmploytncnt action.

As a rcsult o1'thc lbrcgoing, ptaintill's racial discrirnination clairn and his hostilc work cnvironnrcnt

clairl as against thc City ancl Sgt.'l'oczck arc dismisscd pursuant to CI'l.l{ $3211(aX7) and tlrc Court nccd not

corrsider any otlrcr argumcnts advanccd on cilhcr motittt"t.

llascd on lhc forcgoing, thc City's motion (002) and Sgt.'l'oczck's ntotion (0t)3) arc grantcd.'l'hc (lity

shall scrvc a copy of this ordcr with noticc o{'cntry upon (hc dcl'cndants within 30 days ol'its liling on

NYSCI:l;.
'fhis constitutcs

I)atcel:

ccision and .iLrdgrncnt ol' thc Court

llon.ff
[Iirchell,1. I)anziger, J.S.C.

L CIIECK ON1r.......................

l. MO',t'toN 1s...............^.........

,1. CilticK lt: At,l,l{0PRlA'l'l;

X Cn Slr l)lSl)OSllt) IN I'fS llN'l'lR.lr'l'Y ll (lASl"- S-fll.l. ACI l'lVl:

X (;l{nN'fl:lt) il D}ln-llit) tl (iRnN'l'l:DIN PnR'l' tr O'l'llllR

I Sl:-l l'l.liOltl)lrR i] StillMl.l ORt)l'lR tl SClll'lDtll,l)nt)l)l;AItANC[i

i:l ill)tlCIn RY Al'l'OIN'l'MttN.l i:l Rl'.FI:RI',lr Al'l'OIN'l'Ml:N l
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF BRONX, IAS PART 3

X
OTIS TAYLOR,

Plaintiff,

-agamst- Index No. 81693412021F,

AFF'IRMATION OF SERVICE
THE CITY OF NEW YORK and SERGEANT
MARTIN TOCZEK,

Defendants.
------x

Gavin B. Mackie, an attomey duly admitted to practice in the State of New York, affirms

as follows this l7th day of October,2024, under the penalties of perjury under the laws of New

York, which may include a fine or imprisonment, that the following is true, and I understand that

this document may be hled in an action or proceeding in a court of law:

On October 17,2024,I served a true and correct copy of this Court's Decision and Order

on Motion Sequences 2 and 3 OIYSCEF Doc. Nos. 104-105) along with a Notice of Entry, on

Plaintiff and Co-Defendarrt ilthe below addresses via First Class Mail:

FRED LICHTMACHER
Attorney for Plaintiff Otis Taylor
The Law Office of Fred Lichtmacher P.C.

116 West 23'd Street Suite 500
New York, NY 10011

STEVEN BUSHNELL
Attorney for Defendant Martin Toczek
The Quinn Law Firm
399 Knollwood Road, Suite 220
White Plains, NY 10603

Dated: October 17,2024
New York, New York

/s/ Gavin B. Mackie
Gavin B. Mackie
Assistant Corporation Counsel
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