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The Old Legal Drift: From Capacity to Performance
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Historically, when alcohol was introduced, the legal inqulry dnfted away from
evaluating the victim’s actual capacity to judging their outward performance of refusal.

e Contradiction: Intoxication stripped away agency, then was used in
court to challenge the victim’s account of how that agency was stripped away.

[t was both the means of exploitation and the mechanism of doubt.




Shifting the Burden of Legibility
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The Myth of Animation: Agency Dies Before Consciousness
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_/' x Islands of Functioning: A person
The point where control can be upright, answer simple
and clear expression questions, move, or text, while

meaningfully break down. lacking the ability to assess
risk or organize resistance.
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The Statutory Teardown: Penal Law § 130.05(2)(e)

The Degree Threshold. The Silence Clause. The
Rejects strict liability for absence of a clear verbal
social drinking. Focuses ‘no’ Is no longer neutral
exclusively on visible, If the condition destroyed

serious impairment. the ability to produce It.

...the victim was clearly under the influence of a
drug, intoxicant, or other substance to such a
degree that the victim was incapable of controlling
conduct and incapable of clearly expressing lack
of consent, and that condition was known or
reasonably should have been known to the actor.

Beyond Locomotion. A victim The Objective Actor Standard.
may physically move (walk, Knowledge does not require a
comply) while completely unable confession. Assessed by what
to govern bodily actions or a reasonable person would

self-protective decisions. observe.



The Evidentiary Pivot: A New Investigative Model

The Old Model

The S54-A Model

The Core . - " Was the victim capable of
Question Did the victim say no consenting at all?
- fii Reconstructing a timeline of
The iienlﬁgrﬂ ?de elf" n;g’:l progressive incapacitation
Timeline apliancy Py (drinks, timestamps, venue
it _ surveillance).
Proof of Reliant on a clean victim Reliant on digital trails,
Offense Interview and moral circumstantial knowledge, and
conclusions. third-party observation.
' The Weaponize victim's Reframes fragmented memory as
' Defense fragmented memory as a a predictable symptom of the
Tactic credibility defect. impairment itself.

= ————— e ————— e p—r




Proving the Invisible: The “Reasonably Should Have Known"” Standard

Physical Control

Did the actor steady
the victim? Carry them?
Help them Into a car?

Digital & Cover-Up

Deleted messages,
rideshare timestamps,

changing accounts to
Investigators.

Exploitative actors rarely confess.
S54-A authorizes factfinders to
assess awareness circumstantially.

Actor's
Objective
Knowledge

Takeaway: Knowledge is inferable.
infer it from condition, context, and conduct.

| “blackout” to third
Factfinders parties before or after
| the encounter.

Social Isolation
Did the actor separate

| the victim from friends?

Push away bystanders
asking If they were okay?

' Verbal Admissions

Describing the victim
as "wasted,” "gone,” or




The Institutional Reckoning: Ripples Beyond Criminal Court

i
Universities

Cannot frame cases as “mixed
signals” or disciplinary
complications. Must confront
Incapacity directly in
administrative procedures.
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Nightlife & Venues

Visible incapacitation is no
longer a “logistical customer
management problem —it is

formal notice of potential
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Employers & HR

Work events and client dinners
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Hospitals & Transit

Frontline staff (drivers, security)
placing alcohol, hierarchy, and access are the last neutral witnesses.
together carry heightened exposure _ | Institutions can no longer rely on
If vulnerable staff are unprotected. ' | waiting for an explicit “cry for help.’




The New Moral and Legal Baseline

“Incapacity is not ambiguity. It is the condition
under which consent becomes impossible
and exploitation becomes legible.”

Vulnerability # Doubt Agency over Animation Accountability Restored
The law refuses to build Surface functioning (walking, The legal focus is permanently
uncertainty out of the victim's talking) is a poor proxy for shifted from the victim's failure
incapacity. The condition that capacity. The law recognizes to perform refusal, to the actor's
makes im vulnerable no longer that agency can be destroyed opportunism in proceeding

makes the case harder to prove. long before consciousness is. despite visible impairment.



