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PROCEEDI NGS

DETECTI VE JOHNSON: Good norning. Calling
case nunber 30166 of 2024, Police Oficer Frankie
Pal aguachi .

COW SSI ONER FACI O- LI NCE: Good nor ni ng,
counsel s. Your appearances, please.

MR. MAURER: Daniel Maurer, MA-U-R-E-R for
t he Departnent Advocate's Ofice.

Good norni ng, Conm ssi oner.

Good norni ng, Counsel.

COW SSI ONER FACI O LI NCE: Good norning, M.
Maur er .

MR. SANDERS: Eric Sanders for the
Respondent .

Good norni ng, Conm ssi oner.

Good norni ng, Counsel.

COMWM SSI ONER FACI O- LI NCE:  Good nor ni ng
M. Sanders.

And good norning, Oficer Palaguachi. Am]
saying that correctly?

DETECTI VE PALAGUACHI :  Yes.

COW SSI ONER FACI O LINCE: This matter is on
today for a schedul ed hearing, which I believe we

schedul ed back in July. Prelimnarily, | want to
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PROCEEDI NGS
ensure that nothing has changed with regard to the
charges and specifications since we conferenced
this case in July.

What | have before ne is dated March 8th of
2024. It contains two specifications. The first
all eges that Oficer Pal aguachi, while assigned to
Housi ng Bureau on or about and between June 22nd
of 2023 and February 22nd of 2024, engaged in
conduct prejudicial to good order, efficiency or
di scipline of the Departnent, in that he
wrongful ly ingested marijuana and/ or cannabi noi ds
W t hout police necessity or authority to do so.

The second charges that during the sane
period of time, Oficer Pal aguachi wongfully
possessed marijuana and cannabi noids. Again,
wi t hout police necessity or authority to do so.

Is that the nost updated version of the
charges and specifications?

MR. MAURER: Yes, Judge.

COMM SSI ONER FACI O- LI NCE: Now, when we
conferenced this case last, | was inforned that, |
bel i eve, one of the Departnent's experts or one of
your w tnesses, | should say, was unable to be
here today. So we had previously scheduled it for

a second date of Septenber 3rd.
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PROCEEDI NGS
Is that still correct?
MR. MAURER: Yes, Judge. That will be for
Dr. G uffo.
COMWM SSI ONER FACI O- LI NCE:  Ckay.
MR, MAURER: In the afternoon, Judge.
COW SSI ONER FACI OG- LINCE: Ch, in the

afternoon. GCkay. | should wite that down.
MR. MAURER: Yes. | believe that he's
avail able, | believe, at 1:00.

COW SSI ONER FACI O- LI NCE:  Ckay. So we won't
start until then. | wll nmake sure to nmake a note
of that as well.

Now, with regard to exhibits in evidence.
don't have in front of me a DAO exhibit |ist.
do have one, which we'll get to, from M. Sanders.
But | don't have -- | have exhibits, but not the
exhibit Iist.

MR. MAURER: | apol ogize for that, Judge.

COW SSI ONER FACI O- LI NCE:  That's okay.

MR. MAURER: There were only four exhibits.

COMWM SSI ONER FACI O- LI NCE:  Ckay.

MR. MAURER. One being -- the first being the
ei ght - page docunent. Wich the first cover sheet
I's medical division drug screening questionnaire.

The second would be the CV. 1It's a
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seven- page docunent of Dr. Ryan Paul sen. The
third woul d be 135-page docunent. The cover
page being the Psychenedics | aboratory data
package. And the fourth and final exhibit being
that of the nedical review officer.

COW SSI ONER FACI O- LI NCE:  Understood. Ckay.

Are these exhibits comng in on consent of
both parties or will there be questions regarding
t hat ?

MR. MAURER: Judge, | haven't had that
conversation with --

COMM SSI ONER FACI O- LI NCE:  Ckay.

MR. SANDERS: [I'IIl tell you.

COW SSI ONER FACI O- LI NCE:  Ckay.

MR. SANDERS:. First, we don't object to it.
It is what it is. Second, there's going to be
gquestions on it. There's going to be voir dire on
it with the expert. The third, the test itself,
even the tester is going to depend a |lot on the
doctor. And then of course the fourth, the MO
isit the MRO? W don't object to that.

COW SSI ONER FACI O- LI NCE: Just to be clear,
you have no objection to Departnent's Exhibit 1,
which is the nedical division drug screening

guestionnaire, correct?
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MR. SANDERS: Yes.

MR MAURER: It's an eight-page -- there's a
| ot nore than just the questionnaire in this
ei ght - page package, Judge.

COW SSI ONER FACI O- LI NCE: Right. But |
don't think they're objecting to any part of it.

MR MAURER. Ch. Okay.

COMM SSI ONER FACIO-LINCE:  Am | right?

MR. SANDERS: It's a governnent busi ness
docunent --

COW SSI ONER FACI O- LI NCE:  There's no
objection to that exhibit comng inits entirety.
That will be received by the Court as Departnent's
Exhi bit 1.

(Wher eupon, Exhibit 1 was entered
I nto evi dence.)

COW SSI ONER FACI O- LI NCE:  The next exhibit
that there's no objection to comng intoinits
entirety is Departnent's Exhibit 4. Wich is the
NYPD nedi cal division drug screening unit
docunentation and review of the drug steroid test
that was prepared by Dr. G uffo.

That exhibit is comng inits entirety and
again, there's no objection.

(Whereupon, Exhibit 4 was entered
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PROCEEDI NGS
I nto evidence.)

COW SSI ONER FACI O- LI NCE: Now, Departnent's
Exhibit 2, fromwhat |I'm|ooking at, is Ryan
Paul sen's resune. Basically, his CV. Sone
certificates of accreditation and --

MR MAURER: [It's a seven-page docunent,
Judge.

COW SSI ONER FACI O- LI NCE:  Yeah, |'mjust
| ooki ng through it.

MR MAURER: |'m sorry.

COW SSI ONER FACI O-LINCE: Certificate of
gual i fication.

So what part of that are you objecting to
com ng into evidence? Because you can ask the
Wi t ness any questions you want, but that doesn't
preclude its entry into evidence. So what part of
it are you objecting?

MR. SANDERS: Well, if it's going to be
conditional on that, because the challenge is to
whet her or not he's even an expert under either
Daubert or the Frye test.

COW SSI ONER FACI O LINCE: Correct. That --

MR SANDERS: As well as the exam nati on.

COW SSI ONER FACI O LINCE: Correct. So the

exam nation, you can always question hi mabout.
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But his curriculum what he did in his
prof essional |ife, you can ask him questions,
certainly. But |I'mnot sure how -- what's your
objection to the docunent itself?

MR. SANDERS: Well --

COW SSI ONER FACIO-LINCE: It's a resune,
essentially.

MR. SANDERS: Well, I'mconditional on that.
But the objection is to expert. W don't want to
debate and accept it for the position that he's an
expert and it nmakes himqualified.

COMM SSI ONER FACI O-LINCE: Right. Again,

his -- his CV does not, in and of itself, qualify
himas an expert. | do that. Right.

MR. SANDERS:. | understand. |'mjust naking
a record.

COMWM SSI ONER FACI O- LI NCE:  Ckay.
MR. SANDERS: That's all |'m doing.
COW SSI ONER FACI O-LINCE: Al right.
So then wi thout objection, this docunent wll
be received as Departnent's Exhibit 2.
(Wher eupon, Exhibit 2 was entered
I nt o evi dence.)
COW SSI ONER FACI O-LINCE: Now, the final is

the | aboratory data package. That is a very large
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docunment that contains the results, the detail ed
results, if you will, of the testing. Right?

Now, | understand, or please correct nme if
| mwong, but your position, M. Sanders, is that
sonehow this test is not valid in sonme way or
anot her.

I s that your --

MR. SANDERS: Not vali d.

COMWM SSI ONER FACI O- LI NCE: Ckay. So agai n,
that is sonething you can question the doctor
about. M. Paulsen. Those are all questions that
you can make. But |I'mnot sure that that goes to
its --

MR. SANDERS: Yeah, well, | would think,
|l ogically, the first challenge is to -- whether or
not the test is valid and whether or not this --
it's not scientific, as generally accepted in the
scientific comunity.

If it's not, then why are we accepting a
pi ece of evidence that's not accepted?

COW SSI ONER FACI O- LI NCE: Ckay. Are you
going to bring an expert to tell us that
i nformation?

MR. SANDERS: Well, | can bring one by the

next -- by the tinme this case cones up.
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COMM SSI ONER FACI O- LI NCE: The case is here
t oday.

MR. SANDERS: | know that. But the
Respondent testifies next tinme we cone back, when
he brings up his defense.

COW SSI ONER FACI O LINCE: Right. O course.

My question to you is, are -- you are
suggesting that this docunent is scientifically
i nval i d.

MR. SANDERS: Right. And he's going to
testify to it.

COW SSI ONER FACI O LINCE: M. Paul sen, ny
guess, is going to say, and please correct nme if
|"mwong, that this test is valid.

s that what he's going to say?

MR. MAURER: Correct, Judge.

MR. SANDERS: According to their standards,

yes.
COW SSI ONER FACI O- LI NCE:  According to --
MR. SANDERS: Their standards.
COMWM SSI ONER FACI O- LI NCE:  Correct.
MR. SANDERS: Not generally accepted. That's
t he issue.

COW SSI ONER FACI O- LI NCE:  Under st ood.

My guess, M. Sanders, is you are going to
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bring an expert to say he's wong; is that right?

MR SANDERS: That's right.
COW SSI ONER FACI O- LI NCE:  Okay. So who i

S

your expert? | just want to wite his name down

or her nane down.

MR SANDERS: | have to talk to the client
bring in a person -- so |I'll have it tonorrow f
sure. |'mgoing to bring an expert.

COMM SSI ONER FACI O- LI NCE:  Ckay.

MR SANDERS: Because at first, | wasn't
going to bring an expert because first of all,
it's the Departnent's burden to prove that it's
val i d.

COW SSI ONER FACI O- LI NCE:  Correct.

MR SANDERS: And that the test is valid.

Meani ng generally accepted. So that doesn't

to

or

necessarily require an expert, but | can have one.

"1l have a nanme for you tonorrow.

COMW SSI ONER FACI O- LI NCE: And that person
going to be ready to testify on Septenber 3rd,
cour se?

MR. SANDERS: Yes.

COW SSI ONER FACI O- LI NCE: M. Maurer,
sonet hi ng you wi sh to add?

MR MAURER: | would li ke to know who this

S

of
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expert witness is. |'d like to have their CV

MR. SANDERS: You'll have it beforehand.

MR MAURER Literally, this is the first
time |'"mhearing that an expert witness i s going
to be presented in this tribunal.

MR. SANDERS:. Because of the position for t
Respondent is -- and | know you've taken these
positions for a long tine and no one's ever
chal l enged the validity of it under uniforned
guidelines. But it's the Departnent's burden to
prove the test is valid.

COW SSI ONER FACI O- LI NCE:  Correct.

MR. SANDERS: You don't need an expert to

he

prove that. And the reason why you don't need an

expert, because their own CDs, their own
Securities and Exchange Conm ssion 10-Ks, they
even admt in their own docunents that they're
only sel f-validat ed.

It's never been approved across scientific
circuits. That in and of itself makes it invali
But we can bring an expert to then verify that
because -- we can bring in an expert and see if
conmes up now. But he doesn't need to do that.
It's the Departnent's burden.

COMM SSI ONER FACI O-LINCE: Right. You are

d.

it
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absolutely right that your client does not need to
bring an expert. Period. Right. Full stop. He
never has to bring in an expert.

MR. SANDERS: Ri ght.

COW SSI ONER FACI O-LINCE: But if you are
contesting the scientific validity of this, then
the Court nust hear from sonmeone other than the
Respondent who does not have, | presune, the
scientific qualifications --

MR. SANDERS:. Ri ght.

COW SSI ONER FACI O-LINCE: -- to contradict
what ever evi dence they're going to put on. So if
you are |l ooking to have ne not receive this item
i n evidence because your suggestion is that it is
scientifically invalid, right, then | amgoing to
need an expert.

MR. SANDERS: Ckay. That's fine.

COW SSI ONER FACI O- LI NCE:  Ckay.

MR SANDERS: That's fine.

COW SSI ONER FACI O-LINCE:  What |1'mgoing to
do is the followng: [|'mgoing to hold off on
receiving this for now, M. Maurer. That does not
precl ude you, of course, fromusing it during your
di rect exam nation or in any other matter. You

can certainly refer toit. It wll remain --
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think you said it was nunber 3.

MR MAURER  Three.

COM SSI ONER FACIO-LINCE: It will remain
that for identification purposes so that the
record is clear

| f and when M. Sanders produces this expert
on Septenber 3rd that is going to cone and
contradict what's in here, we can have a nore
fruitful discussion about its entry into evidence.
| don't know that an expert is going to come in
and say that this test is invalid. They m ght
have other information. But again, | don't know
enough about this to be able to speak on it.

MR. MAURER: Judge --

COW SSI ONER FACIO-LINCE: |'m i stening.

MR. MAURER: Just so that |'mclear,

Dr. Paulsen is going to be testifying today.

COW SSI ONER FACI O- LI NCE:  Correct.

MR MAURER: |'mgoing to seek to nove that
i nto evidence today.

Is it the Court's position that that is going
to be -- that decision is going to be held in
abeyance?

COW SSI ONER FACIO-LINCE: |I'mgoing to hold

it in abeyance for today. But you can refer to
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it, you can nake a record about it, and you can
treat it as though it's going to be noved into
evi dence. Ckay?

And of course, you'll have the opportunity to
voir dire. Ckay?

Now, sorry, before we continue, | also
received today -- or I'msorry, dated Sunday,
August 24th, what |ooks |Iike an exhibit |ist
containing quite a few exhibits. But |'m not
exactly sure what they are, so |I'm hopi ng you can
shed sone |ight.

MR. SANDERS: | can tell you. By the tine
t he Respondent gets up there, those docunents set
judicial notice of things that happened already in
sim |l ar cases agai nst this conpany, Psychenedi cs.
Al right.

Li ke for exanple, Ais a Security Exchange
Commi ssion report from 2003 where they
specifically take judicial notice. It's a
government docunent. All right. And this is
going to be -- contains expressed submni ssion
regarding the scientific limtation of hair
testing, especially regarding to marijuana and
testing for cause. Suggesting that not just the

test of the hair, but you also have to use urine.
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So we are going to ask for judicial notice at
sonme point during the Respondent's case.

MR. MAURER: Judge --

COMM SSI ONER FACI O-LINCE: Let's let him
finish and then I'mgoing to let you --

MR. MAURER: | just wanted to naybe be nore
efficient if | respond point for point, or else
|"mjust going to -- it's up to you, Your Honor.

MR. SANDERS: |'mjust going to wait until
t he Respondent's case to even argue this whole
thing. Not even now, because | was told you need
physi cal docunents. So to nmake it easier, so by
the tinme the Respondent's case is up, then we can
tal k about it.

COW SSI ONER FACI O- LI NCE:  Okay. Well, let
me give you a preview of what |'mgoing to tel
you with regard to these docunents. And we can
argue it when you seek to introduce them perhaps,
maybe you are not seeking to introduce them now.

| usually like to do this as a housekeepi ng
matter. But | will not be prepared to receive in
evi dence docunents that are not directly related
to this case. Wat | nean by that -- and again, |
don't know anythi ng about a single docunent that's

in here, so I'mnot maki ng any judgnments one way
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or the other. And if all of these are directly
related to this case, then you can forget | even
said this.

Il wll not be receiving evidence of news
articles or things of that nature that do not
pertain directly to this case or to the evidence
that is being sought to be introduced at this
trial. GCkay?

So for exanple, if there is -- | nean, again,
| haven't had an opportunity to | ook at this even.
Because normal ly, we ask that this type of thing
be submtted one week prior to the trial. As you
know, because you've practiced here quite a few
tinmes. So you are well aware.

So | haven't had the opportunity. But just
So you are aware, if it is not directly rel ated
and sinply like an article, for exanple, that was
witten about these types of tests --

MR. SANDERS: Yes.

COW SSI ONER FACI O- LI NCE: Ckay. That's
fine.

So what we'll do then is the follow ng, on
Septenber 3rd, at the beginning -- presumably you
are going to begin your case then -- except that

IS not going to happen because your w tness can't
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conme until 1:00.

MR SANDERS: Right.

MR. MAURER: Judge --

COW SSI ONER FACI O- LI NCE: Go ahead,

M. Maurer.

MR. MAURER: Some of this that is in this
docunent, that as you are well aware, you received
it yesterday, last night at 6:34 p.m | received
it this norning when I wal ked into ny office. |
received the thunb drive 45 m nutes, an hour ago.
| haven't had an opportunity to | ook at anyt hing.

Sonme of this was discussed earlier in the
previ ous di scovery notion where the Depart nent
asked for an offer of proof. No offer of proof
was made, we noved on and set a trial schedul e.
It is ny position, as the advocate, that it's
nmoot, it's dead, it's precluded.

Now, if Your Honor is choosing to
re-entertain that, that's your prerogative. But
there are a |lot of things that are -- anongst
these 18 pieces of evidence that are conpletely
irrelevant to this case. A lot of these cases,
particularly the Boston cases, all pertain to
cocaine. W are litigating marijuana here, not

cocai ne.
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MR. SANDERS: In all due respect, Your Honor,
these are governnent docunents and they're
rel evant to the conpany that this Departnent is
using to performa test on ny client and all the
ot her people that they're using in the police
depart nent.

VWhat they say in their 10(k) disclosure about
the hair test is relevant to here. About
marijuana, is relevant to here. These are al
gover nnent docunents.

What the SAMHSA has to say about their nodel
hair testing standards is relevant to here.
Because that's our argunment. There is no hair
testing standard. They have a 40-year record of
self-certifying their own exam nations. There are
no scientific agreenents about what constitutes
Rl AH versus EIA versus HEIA. | can tal k about
all the variations, but they're all the sane
thing. They're all based on i nmuno systerns.

COW SSI ONER FACI O LI NCE:  Ckay.

MR. SANDERS: |It's not the Respondent's case
yet. He didn't put on his case, and | just
premarked it to nake it easier so we can talk
about it beforehand. And then as we go al ong,

whet her or not he's going to try to have it
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admtted or not is another story. Like any other
case.

MR. MAURER: But this is not trial by anbush,
Judge.

MR. SANDERS: It's not a trial by anbush.

COW SSI ONER FACI O LINCE: Ckay. So let's do
this. Let nme be abundantly clear, M. Sanders,
that the way that this tribunal works is that we
ask for evidence and exhibits one week prior to
trial.

Now, |'m not saying that there aren't
occasi ons where things conme up and you may need to
put sonething newin. This is not new. You
didn't -- you didn't just think of this |ast
night. | assure you. That, | know. As a
practicing attorney nyself for a long tine, these
weren't ideas that cane to you |last night at 6:37.

MR. SANDERS:. |'ve been busy at trial and
wth other stuff.

COW SSI ONER FACI O-LINCE: | understand. But
we conferenced this in July. But that's neither
here nor there.

So what I'mgoing to dois, I'mgoing to give
M. Murer an opportunity to review the docunents

that you are seeking to introduce in evidence.
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|"malso going to allow for you, after M. Paul sen
testifies, to reevaluate these exhibits and nmake a
determ nation as to whether you need all of them
Ri ght, because nmaybe what M. Paul sen is going to
say will make it so that you don't necessarily
need this information. And again, | can't say
that. You certainly don't know that yet,
presumabl y.

On the 3rd, when we cone back, prior to
calling Dr. Guffo, we are going to discuss this
again. M. Maurer wll nake an argunent as to
what he is perhaps consenting to. Maybe none of
it. And you'll have nade an assessnent by the 3rd
of Septenber as to whether you need all of it.
Maybe nothing wll change. Maybe you'll feel you
need all of it, okay, to be noved into evidence.

In the neantine, though, | wll also have an
opportunity, because hopefully you' ve sent nme this
i nformation or you can send this to ny court
staff, and I will also have a neani ngf ul
opportunity to review this and be better equi pped
rat her than sort of doing it, you know,
haphazardly as to what | amgoing to be admtting
i nto evidence.

Does t hat make sense?
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MR. MAURER: That's fine, Judge.

Al so, just so that Your Honor is aware,
referring to H I, J and Kon this |ist,

i ndependent hair drug tests, and then the | ast
being Kis the polygraph exam nation. W can
argue the polygraph exam nation rel evance | ater.

But specifically with respect to H, | and J,
the Departnent is in absolutely no possession of
data | aboratory packages or anything scientific
fromthe facilities, whether they be Psychenedi cs
itself or Quest or any other conpany that support
the -- I"'mpresumng that they're all negatives.
We have not received anything.

COW SSI ONER FACI O LINCE: Ckay. So this is
part of the client's submssion. AmIl to
understand that you privately had your client
tested?

MR. SANDERS: | didn't. He got tested before
| even --

COW SSI ONER FACI O- LI NCE:  Ckay.

MR. SANDERS: So yes, this is in the
docunment. It's on the flash drive. [It's on the
flash drive that was given to the Court. Those
docunents are there.

MR. MAURER: The | aboratory data packages?
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MR. SANDERS: Yes. They're there. Certified
fromthe | aboratory. They're there.

COMM SSI ONER FACI O-LINCE: So you'll have a
nmeani ngf ul opportunity to | ook at them

MR. MAURER: Yes, nm'am

COW SSI ONER FACI O LINCE: Al right. Thank
you.

Any ot her housekeeping matters before we
commence trial?

MR. MAURER: Nothing |I'm aware of.

COW SSI ONER FACI O LINCE:  Okay. Then | w il
hear openi ng statenents.

MR. MAURER: Your Honor, we are here because
Det ecti ve Franki e Pal aguachi, on February 22,
2024, presented hinself to the Departnent's drug
testing unit for a random wor kpl ace drug test.
Shortly thereafter, the results cane back and he
tested positive for Carboxy THC. Not j ust
marijuana, not just THC, Carboxy THC.

And the testinony will establish the
particul ar rel evance of that. Because Carboxy
THC, okay, is the particular netabolite of
marijuana that can only be resulted from
I ngestion. You cannot get it from handling

marijuana in its raw form You cannot get it from

LH REPORTING SERVICES, INC. 718-526-7100




© o0 N o o B~ w NP

N N N N NN P P P P PP PP PP
g N W N P O © O N o O M W N L O

24

PROCEEDI NGS
wal ki ng down the street and snelling the odor of
marijuana. The only way that you can get that is
if you actively ingest it. You will hear from
Dr. Paul sen, and you are going to hear from
Dr. Guffo. And they're each going to testify to
the significance of that.

And Dr. Paulsen is going to testify that
pursuant to the Psychenedi cs procedures as they
apply to workplace drug testing and as contracted
t hrough the NYPD or with the NYPD, they tested an
A sanple, they tested a B sanple, and at the
Respondent's request, tested his C sanple. Each
one of those tests cane back at five tines the
cutoff or nore. That is what the evidence is
going to establish.

Now, there nmay be a defense that the
Respondent was exposed to it because his wife
vapes. It may be that his wi fe snokes marijuana
and he was exposed to it that way. And you wl|
hear testinony fromDr. Paul sen that even if that
Is so, it would not have resulted in the
Respondent's nunbers being five tinmes the
adm ni strative cutoff.

There is only one concl usion, Judge, that can

be arrived at at the end of this trial, after you

LH REPORTING SERVICES, INC. 718-526-7100




© o0 N o o B~ w NP

N N N N NN P P P P PP PP PP
g N W N P O © O N o O M W N L O

25

PROCEEDI NGS
hearing all the evidence. |s that the Respondent
deli berately ingested marijuana, and as a result
of that and in accordance with the Departnent's
penalty procedures and the zero tol erance policy,
termnation can only be the result of that -- of

this -- of this trial, a verdict of guilt. O --

yes.
Thank you.
COW SSI ONER FACI O- LI NCE: Thank you,
M. Maurer.

M. Sanders.

MR. SANDERS:. Thank you, Your Honor.

|'"ve been comng here a long tine. |It's the
first time |'"mactually going to read sonet hi ng.
|"mgoing to read it because | don't want to m ss
a point.

All right. Since the early -- at |least the
| ate 1980s, Psychenedi cs Corporation has pronoted
hair testing as a scientific grade proof in drug
detection. Using RIAH testing, and later on its
own, enzyne i nmunoassay testing, also known as
ElIA. But they have another version on their
website, HEIA. The conpany clains to detect drug
use across long windows in urine analysis

provi di ng enpl oyees and police departnents with a
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nore conplete drug history. But police just
market it as a method that is scientifically
unstabl e, never validated by any recogni zed
forensic body and repeatedly discredited in the
courts of | aw.

In particular, there was an affidavit that
was produced by the Departnent of -- of Dr. Ryan
Paul sen, and he acknow edges that Psychenedics
Corporation ceased to use an RIAH testing in
August of 2012. Wiile this subm ssion my seem --
you know, it may appear on its face to be legally
significant, and he's probably going to testify to
this, a shift of nethodol ogy, such framng is
scientifically m sl eading.

As confirmed in Psychenedics' own Securities
and Exchange Conmm ssion Form 10-K filings
followng transition, the conpany nerely repl aces
RI AH platformw th enzyne i munoassay, al so known
as EIA, a change in the detection tag used. In
ot her words, radioactive versus enzymatic. Not in
a core approach.

Critically, this revised nmethod renains
unval i dated by any national forensic body,

i ncludi ng the Substance and Mental Health Services

Adm ni stration, the National Institute on Drug
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Abuse, the Society of Forensic Toxicol ogists, and
the International Organization for
St andar di zat i on.

No peer review studies, external
accreditation or public cut-off standards support
the scientific reliability of EIA that's perforned
by Psychenedics. Particularly with respect to
THA -- THC detection. Therefore, the cessation of
the RIAH in favor of EIA carries no evidentiary
wei ght. Just wanted to highlight, the Court is
going to listen to this.

Now, the governnent federal standards -- and
the Departnent hasn't tal ked about it. | want to
see if they are going to talk about it in this
court. The governnment federal standard is uniform
gui del i nes on enpl oyee sel ection procedures. Also
known as the UGESP, codified at 29 CFR, part 1607,
i ssued in 1978 by the EEOCC and si ster agencies.

The UGS -- UGESP enbodies the rules of Giggs
versus Duke Power Conpany, which is 401 U S.
424(1971). Even a facially neutral test that is
unlawful if disproportionately inpacts a protected
group, it cannot be proven to be job related and
consi stent with busi ness necessity. In other

wor ds, any test you give an enpl oyee has to pass
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that test. OQherwise, it's presunptively invalid.

The UGESP requires enployees to nmaintain
records, conduct validation studies and
di sconti nue unval i dated testing. Psychenedics
met hodol ogy has never satisfied these
requi rements. Courts, including the First Grcuit
in Jones versus City of Boston, have found this
test has disproportionately harmed Bl ack officers
due to nel anin based drug bi ndi ng.

Boston ultinmately paid also $2.6 mllion in
2023 to resolve clains that Psychenedi cs, the sane
testing conpany the Departnent is using, and was
the second evidence to custoner. Boston Police
Departnent was the first in 1999, the NYPD was
second. Cainms that Psychenedi cs' testing was
both discrimnatory and scientifically unreliable.
The NYPD, however, continues to rely on the sane
fl awed net hod.

"Il skip this part. Kind of tal ked about
that. But sonething else is going to conme up in
this case. Psychenedics |eans on this so-called
five -- the FDA 510(k) certification. What that
really is, is a clearance. It's a regulatory red
herring. A 510(k) clearance nerely allows a

device to be marketed as if it's, quote,
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substantially equivalent to a predicate product.
It does not nean the test is scientifically
reliable, validated for forensic use or
appropriate for enpl oynent deci sions.

The FDA itself has clarified, 510(k) is not
approval. No clearance is ever addressed,
mari j uana detection in hair or the picogram
t hreshol d Psychenedi cs applies today. No forensic
regul ator has revi ewed the washi ng procedures,
cutof fs or contam nation protocol

In respect to those things, according to the
uni fornmed gui del i nes, each and every aspect of the
testing nethodol ogy nust neet the UGESP standard.
That's sonething to think about, | want the Court
to take judicial notice of later on when | nake ny
ar gunments.

Equally msleading is the Court's use -- the
conpany's use of a 2014 FBI study. That's another
docunent that's going to cone up later on. That
paper cited in a 2024 filing, is not a peer
reviewed validation. But, they hold it out there
as sayi ng our studi es have been validated. Wen
nmeanwhil e, that is a cocai ne study and has not hi ng
to do with marijuana.

The problemwi th THC detection is especially
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acute. And they admt in their own Securities and
Exchange Commi ssion filing that it's an el usive
thing to try to detect THC. The backdrop of this
NYPD s reliance on Psychenedi cs rai se profound due
process concerns.

On February 22, 2024, ny client's hair sanple
reported positive at 5.4 and 5.1 picograns of
Car boxy, barely above Psychenedics' own 1.0
pi cogram cut-off. And what's interesting, and at
sone point, you are going to hear in this case,
the client, before he even hired ne, went and had
hi msel f tested, three negatives with two from
Psychenedics. So it's going to be interesting to
hear how they answer for the Court. No
st andardi zed wash or segnental analysis was ever
docunented. And the Departnent's case is based
sol ely on Psychenedics' internally manufactured
threshold, an arbitrary nunber that has no
scientific or |egal significance.

In sum Psychenedics' hair testing is an
unval i dated, racially biased and scientifically
unreliable method. |Its FDA clearance is
m srepresented, its SEC disclosure sanitized, its
reliance on FBI studies is msplaced and its

marij uana detection thresholds are arbitrary.
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Bost on has al ready abandoned the test and
paid mllions in settlenents. Yet, the NYPD
persistently uses the test for non-validation.
Accordingly, the Departnment, we feel, after all
the evidence is heard before this tribunal, that
we believe that the Departnent hasn't net its
burden under UGESP and due process of the
constitution. And therefore, it should be a
finding of not guilty.

COW SSI ONER FACI O- LI NCE:  Thank you,
M. Sanders.

M. Maurer?

MR. MAURER: Departnent calls Sergeant Danny

Tse, T-S-E. Sergeant Tse.
(Wtness enters courtroom)
DETECTI VE JOHANSON:  Step up.
COW SSI ONER FACI O LI NCE: Good nor ni ng,
Ser geant .
Do you swear or affirmto tell the truth in
all matters before this court?

THE W TNESS: Yes.

COMWM SSI ONER FACI O- LI NCE:  You nmay be seat ed.

SERGEANT DANNY TSE,
was called as a witness and having been first duly

sworn, was exani ned and testified as foll ows:
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DETECTI VE JOHANSON:  Adj ust that m crophone to

your liking. State your rank and full nane.

THE W TNESS: Ser geant Danny Tse.
DETECTI VE JOHNSON:  Spel |l your full nane for

t he record.

THE WTNESS: D-A-N-NY, T-S-E
COW SSI ONER FACI O- LI NCE:  Thank you,

Sergeant Tse. 1'mgoing to ask you to adjust that

m crophone to your confort |level so that you can

speak loudly into the m crophone. Keep all of

your responses verbal because gestures and

nonver bal responses cannot be taken down by the

court reporter. Ckay?

THE W TNESS: Ckay.
MR. MAURER: Thank you, Judge.

DI RECT EXAM NATI ON

BY MR MAURER:

Good norni ng, Sergeant.
Good nor ni ng.

How | ong have you been a nenber of the New

York Gty Police Departnent?

A Al nost ten years.

Q And in which command are you currently
assi gned?

A The 81.

LH REPORTING SERVICES, INC. 718-526-7100




© 00 N oo o b~ w N P

N N N N NN P P P P PP PP PP
g N W N P O © O N o O M W N L O

33

DI RECT EXAM NATI ON - SERGEANT DANNY TSE

Q Prior to the 81, where were you assi gned?

A Medi cal di vi si on.

Q Where within the nedical division were you
assi gnhed?

A The drug screening unit.

Q How | ong were you with the drug screening
unit?

A Alittle over four years.

Q And in February of 2024, you were working at
the drug screening unit?

A Yes.

Q And within the drug screening unit, what were
your roles and responsibilities there?

A My role is to do a drug testing on nenbers of
servi ce.

Q And was it just uniformed nmenbers or civilian
or both?

A Both. But npbst nenbers of service.

Q When you say nenber of service, you nean
uni f or med?

A Uni f or rs.

Q Now, with respect to the workplace drug
testing that you conducted, what training did you
recei ve?

A We do yearly training on a conputer system
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that has questions at the -- and qui zzes and
procedures.

Q And you had to do that yearly?

A Correct.

Q Now, was there an apprenticeship where you
had to sit with and be wat ched by another supervisor or
you just took the course and you junped right in?

A Took the course.

Q Now, can you describe for the record, what
the process is for drug testing when a nenber of the
service presents thenselves to the drug testing unit
for drug testing?

A So once they cone in the door, we ask for the
NYPD I D, verify it's the right person who conmes in to
get drug tested. Once we verify, we ask the MOS to
grab a clipboard off the wall and fill out those forns.

Q Now, grabbing a clipboard off the wall, they
fill out forns that are on that clipboard?

A Correct.

Q And I'mgoing to direct your attention to
February 22, 2024.

Were you wor ki ng that day?
A Yes.
Q And do you recall Detective Frankie

Pal aguachi com ng in and presenting hinself for drug
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testing?
A Yes.
MR. MAURER: Judge, at this tine, 1'd like to
have the wi tness shown what is in evidence as

Departnent's nunber 1.

Q Sergeant Tse, is it Tse or Tse?
A Tse.
Q Sergeant Tse, I'mgoing to refer you to the

very first page of this package. The page is |abeled
medical -- titled Medical Division Drug Screening
Questi onnaire.

A Correct.

Q Who fills out this drug screening
guestionnaire?

A The MOS.

Q And are you present when they do this?

A Parts of it.

Q "' mgoing to draw your attention to the drug
screeni ng nunber.

What is that nunber?

A That's a nunber that's generated by the drug
screening application. It's a unique nunber for each
MOS doi ng the drug testing.

Q So you say it's unique.

s it ever recycl ed?
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A No.
Q So it's only for this nmenber of the service
and no ot her nenber of the service?
A Correct.

Q And it has a bunch of digits and sone

| etters.
What do those digits and letters
signify?
A 01 nmeaning the first one for the day, file

nunber. 63 is how many is done for the year. And 24
Is 2024. X is a randomdrug test.
Q Does it indicate whether it's for hair or

urine or hair and urine?

A It's hair test.
Q How i s that signified?
A It's checked off, and H neani ng hair sanple.
Q And you assign -- w thdrawn.
This is a conputer-generated nunber?
A Yes.

Q And you pull it off of the conputer or how do
you take this nunber out of the systenf

A W pull it fromthe conputer system

Q Now, with respect to the Respondent filling
It out, is it the Respondent's responsibility to fil

out question nunber one?
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A Yes.

Q And question nunber one states, |ist any
prescription nedication taken during the past
three nonths. [|f nothing, wite nothing to report.

And what did the Respondent wite?

A Not hing to report.

Q And did the Respondent sign and date this
docunent ?

A Yes.

Q And there's a fingerprint there.

Whose fingerprint is that?

A MOS.

Q And then you sign and date it; you sign it,

right?
A | signit.
Q Now, I'mgoing to refer you to page two,

three and four.
What are these three pages, sir?
It's a Psychenedi cs custody control form

Who fills out these forns?

> O »

We bot h do.

Q When you say "we both," what parts does the
Respondent fill out?

A Step three.

Q Ckay. And you fill out the rest?
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DI RECT EXAM NATI ON - SERGEANT DANNY TSE
A Correct.
Q Now, there are barcodes at the very top |eft
of each one of these three pieces of paper.
They' re separated by one digit each,
correct?
A Correct.
Q There's A 2462163, 64, and 65.
What are those nunmbers -- what do each
of those nunbers signify?
A It's just used for which sanple that is put

on the envel ope.

Q How many sanpl es are taken?

A Thr ee.

Q Three sanples and three custody contro
forns?

A Correct.

Q Now, the Respondent signed each one of these
three custody control forns in step three?

A Correct.

Q I s that signed by the Respondent before or
after the sanples are taken?

A After.

Q And coul d you read for the record what step
three actually certifies.

A | provided the sanple in the sanple -- the
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sanple was cut close to the skin and I w tnessed the

col | ector

seal the sanple in the sack. | consent to

the testing of the sanple by Psychenedi cs Corporation

and the rel ease of the result to the authorized

reci pi ent.

Q

o > O »

And t he Respondent signed and dated that?
Signed and print.

Signed and print -- and dated?

Correct.

You indicated in step two where the hair cane

from correct?

> O > O >

Q

Yes.

Where did the hair cone fronf

Leg and arm

And that was for all three sanples?
Yes.

How is it determ ned that the hair was going

to conme fromthe | eg and the arnf

A

Il will ask the MOS where they want the hair

to be taken from

Q
A

hair?

VWhat are their options?
Body hair or head hair.

So it was the Respondent's choice to do body

Yes.
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DI RECT EXAM NATI ON - SERGEANT DANNY TSE

Q And why arm and | eg? Wy not just arm or
| eg?

A The defendant did not have enough hair on
certain part of the body, so we had to use nmultiple
body parts to take the hair sanples.

Q And if you can go to page five, that's the

drug screening unit attendance verification?

A Yes.

Q That's -- that formis filled out by who?

A. By the MOS.

Q And it docunents what?

A The tine in and tinme out. And the signature.
Q Now, after -- you can put that aside now.

Thank you, sir.

Now t hat the Respondent's filled out the
drug screening questionnaire, okay, you now do what in
the process?

A W go into one of the roons and then |'1|
clean the table, and then I'Il put an examtabl e sheet
on the table. And then | get a disposable razor and
start to do the process of collecting the hair.

Q Now, when you say "di sposabl e razor," is that
a one-time use sterile razor or is it sonething that's
di sinfected and recycl ed?

A One-ti ne use.
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Q So it's one Respondent, one razor in the
gar bage?

A Correct.

Q Now, were there any other people other than
you and Detective Pal aguachi in the roomat the tine
that his hair was taken?

A No.

Q At any point during the process of you
adm ni stering the test and taking his sanple hair, did
he ever raise any objections, concerns, anything |ike
t hat ?

A No.

Q Had he done that, what would you have done?
How woul d you have responded?

A | woul d ask the supervisor to cone in.

Q And woul d you have docunented that?

A Yes.

Q Were there any docunentations, did you make
any notifications?

A No.

Q Now, you take the hair sanple. Now, when you
are doing hair, head hair, | take -- |I'msorry.

When you do head hair, you take three
separate head hair sanpl es?

A Correct.
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Q How -- how is the process different when you
are taking body hair?

A Body hair, we use the razor. Head hair, we
use the scissor.

Q Wth the body hair, are you taking -- let's
say you shave the armand that goes into envel ope A or
you are taking the leg and it goes into envelope B? O

how do you collect the hair?

A We'll shave it, put it on a sheet. Then we
see if we have enough. |If it's not enough fromthe
arms, we'll do the legs. W put it all together and

then we put it into separate foils.

Q So the hair that you shave off the
Respondent's body is collected into one pile?

A Correct.

Q And then that pile is what?

A Then we w il separate into three piles and
put into each silver foils.

Q So you're dividing one pile into three
Separate piles?

A Correct.

Q And those three separate piles signify -- or
how are they significant?

A It just -- we put an equal anobunt of each

file -- foil.
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But each pile represents a different sanple?
Correct. Each one will be A and B and C.

And what is done with the A and the B sanpl e?

> O > O

A and Bwll be -- you put A -- each one
going to each envel ope by itself.

Q And what -- where do those -- I'mgetting
ahead of nyself. Wthdrawn.

So now, you collect three hair

sanples -- I'msorry, you collect a pile of hair?

A Correct.

Q They're separated into three piles?

A Correct.

Q Each one of those piles, what do you do with
t hem separatel y?

A W separate themin one -- in each envel ope.

Q When you say "envel ope,” what are you tal king

about ?

A. The sack, envel ope.

Q Is it plastic? Is it foil? 1Is it cardboard?
What is it?

A It's a cardboard type envel ope.

Each pile get its own cardboard envel ope?

A Yes.

Q And what happens with those envel opes each?

A Eventual |y, we go back to the table. ['Il
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DI RECT EXAM NATI ON - SERGEANT DANNY TSE
seal it with tanper evidence seal in front of the MOS.
And then the MOS will initial each one for ne.

Q And that's each pile -- I'"'msorry, each
envel ope i s done separately?

A Correct.

Q What happens with those envel opes next?

A After the initial, we put it to the side.
And then we do the paperwork, the custody control
formns.

Q kay. That we just reviewed earlier?

A Correct.

Q After the custody control forns are done,

what happens with those three envel opes?

A Then we put it in a Psychenedics plastic bag,
and then we will tape the -- sone type of tape that's
al ready on the envel ope and then we'll have the MOS

initial and date it for ne.

Q You put it into one envel ope or nultiple
envel opes?

A It's three envel opes.

Q Wi ch sanpl es get sent off to Psychenedics
for testing?

A A and B.

Q What happens with the C sanpl e?

A C sanple stays back. And if the MOS wants to
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DI RECT EXAM NATI ON - SERGEANT DANNY TSE
cone and pick it up, they can bring it to a lab to test
it.

Q Do they pick it up or does it get sent out
and coordi nated through nedi cal division?

A They pick it up.

Q They pick it up and they hand deliver it?

A They pick it up. They cone pick it up with
the -- the Departnent supervisor first, to pick up the
sanpl e.

Q Now, this was a randomsanple -- I'msorry, a
random drug test or a for-cause?

A A random

Q Can you describe for the record how an

officer is picked for random drug testing?

A It's a -- randonly gener at ed.

Q ["'msorry?

A It's randomy generated and it -- a
supervisor will call down to the precinct and see if

the MOS is in.
MR. MAURER: Judge, if | could have Sergeant
Tse shown what is nmarked for identification as
Departnment's nunber 3.
COW SSI ONER FACI O LI NCE:  Yes.
MR. MAURER: Thank you.
BY MR MAURER
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DI RECT EXAM NATI ON - SERGEANT DANNY TSE

Q Sergeant, if | can refer you to page ten of
this package. Let nme know when you are there.

A Yes.

Q Ckay. What is this a photograph of? O a
copy of ?

A It's a copy of the sack card. O sanple A

Q This is the cardboard envel ope that you had
referred to earlier?

A Correct.

Q And there's a subject initial here.

Whose initials are those?

A The MOS.

Q And can you read for the Court what the
initials are over that little paragraph.

A | certify the sanple contained in the
envel ope is ny sanple. It was close cut to the skin
and | witnessed the sanple collector seal the sanple in
t he envel ope.

Q And if you can go to the next page, page 11

What is that a photocopy of?

A It's a tanper evidence security seal tape.
Q Is that the tanper evidence security that
you -- | abel that you were referring to earlier that

seal s the envel ope?

A Correct.
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DI RECT EXAM NATI ON - SERGEANT DANNY TSE

Q There are initials and a date there.

Wiose initials are that -- are those?

A M ne.

Q Now, can you go to page 12. And can you
descri be for the record what that is.

A That's a Psychenedi cs bag where you will put
in the envel ope and we will seal in front of the MOS
and have the MOS initial and date it.

Q So this is the -- is this a plastic bag or is
this -- what kind of -- or an envel ope? Wat is this?

A Pl astic bag.

Q This is the plastic bag that the cardboard

envel ope goes in?

A Correct.

Q Whose initials are there?

A The MOS.

Q And if you can go to page 14.

This is what? This is a copy of what?

A This is a copy of sanple B, of the sack

envel ope.
Q And -- |'msorry.
A It's also initialed by the MOS.
Q And it has the sane certification?
A Correct.
Q Just to go back to page ten for a second.
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DI RECT EXAM NATI ON - SERGEANT DANNY TSE
Let nme know when you are there.

A Ckay.

Q Okay. The lower right corner, there is a
preprinted indication of leg hair, and then there is a
handwitten word there.

What is that handwitten word?

Arm

Who put that there?

> O >

Sonme test -- the |ab.

Q No, not the leg hair. Wo handwote the arnf
I f you know, if you renenber.

A | don't recall.

Q To go back to 14, page 14, in that | ower
ri ght-hand corner, what is indicated there for hair?

A Arm-- armhair and |l eg hair.

And if you go to page 15, what is that, sir?

A It's a tanper evidence seal, security seal.
Q And page 16, what is that?
A That's the Psychenedi cs pl astic bag envel ope.
Q Wiose initials are on that seal ?
A The MOS.
Q And I'mgoing to refer you to page 18.
What is that a photograph of ?
A That's a sanple C of the sack envel ope, with

the MOS's initials on it as well.
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Q
A and B,
A

Q

DI RECT EXAM NATI ON - SERGEANT DANNY TSE

And that has the exact sane certification as
correct?

Correct.

And the | ower right-hand corner, where does

it indicate the hair cane fronf

A Leg hair, armhair.
And page 19, sir?

A It's the tanper evidence security seal.

Q And page 20?

A It's a Psychenedi cs plastic envel ope.

Q Whose initials are on that seal ?

A The MOS.

Q You can give that back to the detective.
Thank you.

Now, after everything is sealed in their

respective plastic envel opes, where do the sanples go?

A

> o >» O >

Q

It goes into |like a | ocked storage bin.

A | ocked storage bin?

Correct.

And A and B gets sent off to Psychenedi cs?
Correct.

Where does C stay?

It goes in a separate | ocker.

Now, to your know edge, were there any other

drug test positives for marijuana or for any other drug
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CROSS- EXAM NATI ON - SERGEANT DANNY TSE
t hat day?
A No.
MR. MAURER | have nothing further. Thank
you, Sergeant.
COW SSI ONER FACI O- LI NCE: Thank you,
M. Maurer.
M. Sanders?
CROSS- EXAM NATI ON
BY MR SANDERS:
Q Good norning, Sergeant.
A Good nor ni ng.
Q | have a coupl e of questions.

Do you know what the uniform guidelines
on enpl oyee sel ection procedure -- do you know what
that is?

A No.

Q Were you ever trained in that while you were
in the collection part of the nedical division?

A No.

Q kay. How often -- you said you received
training on a conputer, right?

A Correct.

Q How often was there audits, that you know of,
in the police departnent with respect to your

collections kit? How often were you audited?
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CROSS- EXAM NATI ON - SERGEANT DANNY TSE
COW SSI ONER FACI O LI NCE: " msorry, |
didn't hear the last part of the question.
MR. SANDERS: How often were you audited?
Q Wll, et nme ask you, were you ever audited?
COW SSI ONER FACI O- LI NCE:  Audi t ed.

A No.

Q Ckay. Do you know if anyone was ever audited
to see if their collection skills were consistent with
Depart nment policy?

A Not that | know of.

Q Okay. The training you received, was that
from Psychenedi cs?

A Yes.

Q And that was conputer trained?

A Yes.

Q Was there a consultant or someone from
Psychenedi cs corporation that cane to the location to
train people in person?

A No.

Q Has anyone from Psychenedi cs ever audited you
to ensure that you were collecting consistent with
their policies or their collection nethods?

A No.

Q Al right. You talked a little bit about

random
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CROSS- EXAM NATI ON - SERGEANT DANNY TSE
Do you know how t he random nunbers are
gener at ed?
A It's random
Q | don't want you to guess. |'mtalking about
firsthand know edge.
You testified a little bit earlier about
random right?
A Yes.
Q Did you ever work in a section where the
random nunbers are gener at ed?
A Yes.

Ckay. So where are the nunbers generated?

A Fromthe system

Q What systen?

A The drug screening system

Q The -- what -- systenf

A The drug screening system

Q What's the nanme of the progranf

A | don't recall.

Q Were you ever trained in it?

A Yes.

Q Do you know whet her or not -- what al gorithm

I's used to pick random nunbers?
MR. MAURER: (bj ection, Judge.
MR. SANDERS: Well, it goes to his whol e
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CROSS- EXAM NATI ON - SERGEANT DANNY TSE
defense. |I'mnot going to get too deep into it.
|"mjust going to ask one or two nore questions
about it. That's it.

MR. MAURER: [t's not relevant.
MR. SANDERS: Then |'m going to nove on.
COW SSI ONER FACI O- LI NCE:  Sergeant, are you
able to tell us what the algorithmis for that?
THE W TNESS: No.
BY MR SANDERS:
Q Do you have firsthand know edge on how random
nunbers are generated?
A No.
Q Just want to nake sure.

Do you know whet her or not that is

audi ted by the Departnent?
A No.
Q Okay. Al right.

So Departnent policy, when it says
collect the hair test sanple, is there a choice or is
there a specific section of the body you are supposed
to collect fromfirst? And then if you can't collect
fromthere, then you go to other parts?

A W give the MOS a choice of where to coll ect
it from

Q And is that consistent with Psychenedics'
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CROSS- EXAM NATI ON - SERGEANT DANNY TSE
col | ecti on process?

A | nean, we give the choice. It's up to the
MOS to deci de where to take the hair from

Q ' m aski ng about Psychenedi cs.

You were trained in collection nethods
by Psychenedi cs, correct?

A Correct.

Q What did they train you to do?

A They trained us to see where the hair can be
taken fromfirst.

Q Are you trained to take fromthe nape of the
neck first?

A We cannot take it fromthe neck area.
There's not enough hair over there. |If the person
doesn't have hair that's |ong enough, we cannot take it
fromthere.

Q | understand. |'mtal king about a system

Did they teach you there's a system how
to collect hair?

A Yes.

Q You got to one place first and then if you
can't go there, you go to the second, third and fourth
areas, right?

A Ri ght.

Q What's the first area?
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PROCEEDI NGS
A. Well, it's the head hair, we can't take it
fromneck area. It got to be fromthe top
Q kay. So in this case, you gave a choice,

right?
A Correct.
Q WAs t hat consistent with Psychenedics
col l ection nethods or inconsistent?
A It's -- | don't recall like the system
MR. SANDERS: Nothing further from ne.
COW SSI ONER FACI O-LINCE: M. Maurer, any
guestions?
MR. MAURER: No further questions. No
fol | ow up.
COW SSI ONER FACI O- LI NCE:  Sergeant, can
just ask you one quick question regarding the

questionnaire itself.

So I'mreferring now to Departnent's Exhibit

1. Onthis form this is the drug screening

gquestionnaire. On the right-hand side, it has the

option, hair or urine.

THE WTNESS: Correct.

COW SSI ONER FACI O- LI NCE:  Who nakes the
determ nation as to whether the sanple that w |l
be collected fromthe MOS will be hair, urine or

bot h?
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RECROSS- EXAM NATI ON - SERGEANT DANNY TSE
THE WTNESS:. |It's generated by, | guess, One
Police Plaza. They will send over like a list of
nanmes, and they will |abel if the person's doing a
single or double. Single neaning hair sanple and
doubl e neaning hair and urine sanple.
And for this MOS, it cane back as single.
COW SSI ONER FACIO-LINCE: So that's al so
random y generated? Meaning who will get hair,
who wi Il get both?
THE W TNESS: Correct.
COW SSI ONER FACI O LINCE: |If the MOS
requested it, could they al so get urine or not for
t hese randomtests?
THE W TNESS: No.
COW SSI ONER FACI O- LI NCE:  Any questions
based on m ne?
MR. SANDERS: | do have a questi on.
Because - -
RECROSS EXAM NATI ON
BY MR SANDERS:
Q You just answered the questions to the
comm ssioner, right?
A Yes.
Q Do you have firsthand know edge for how

peopl e are chosen for hair versus urine or is it
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REDI RECT EXAM NATI ON - SERGEANT DANNY TSE
specul ati on?
A The list cones down from One PP and sent to
us.
Q | under st and.
So you get a list, right?
A Correct.
You don't know how they're chosen, right?
A No.
MR. SANDERS: Ckay. Fine. Nothing further.
MR. MAURER: Just qui ck.
COW SSI ONER FACI O LI NCE:  Sure.
REDI RECT EXAM NATI ON
BY MR MAURER
Q When you get this list, we heard a | ot about
this list, is it alist of nanes or tax nunbers?
A Nanes.
Q And there could be nore than one Bob Jones in
t he Depart nent.
Are there tax nunbers associated with
t hese nanes?
A It's nane, tax nunber, and | guess the
precinct they work in. And the title.
Q So you get a list generated from wherever and
It says these people are to be brought in for drug

testing and it has a nane, a tax and their conmand?

LH REPORTING SERVICES, INC. 718-526-7100




© 00 N oo o b~ w N P

N N N N NN P P P P PP PP PP
g N W N P O © O N o O M W N L O

58

REDI RECT EXAM NATI ON - SERGEANT DANNY TSE

A Correct.

Q And who notifies the commands that these
menbers need to cone in for drug testing?

A Usual | y, the supervisor.

Q Supervi sor of who?

A Sergeant Riley of the drug screening unit.

Q So soneone at the drug screening unit is
tasked with reaching out to the commands and naki ng the
notifications?

A Correct.

Q Do you or does Sergeant Riley or anyone el se
at the drug testing unit have any say on who is on that
list?

A No.

Q Do they have any discretion to say |I'm not
testing you, but I'mtesting you and I'mnot testing
you, but I'mtesting you? Anything like that?

A No.

Q Anyone and everyone on that list is brought
down for testing?

A Usual Iy, yes.

Q Now, when you say "usually," why do you say
usual | y?
A Sonetimes we mght not finish a list of nanes

on the -- that cones in for that nonth.
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REDI RECT EXAM NATI ON - SERGEANT DANNY TSE

Q If you don't finish the list for that day,
what happens to the nanes you mi ss?

A W call the next day to see if that MOS is
wor ki ng or not.

Q And what happens if they're not working?

A VW nove on to random sel ect people's nanes
and see who i s working.

Q The people that you don't get to or you can't
get to because they're not working or they're on
vacation or sonething |ike that, how do we know that --

how are they tracked? How are they brought in for

testing?

A We usually |l eave a note saying call the
command to see if they're working or not. |If they're
working -- if they' re not working, we put RDO or

vacation or sick right next toit. And then we try to
go back to that nanme eventually down the |Iine and cal
t hem
Q So it's not like they're just forgotten and
they get a pass, you keep trying until you can get them
I n?
A Yes.
MR. MAURER: Not hing further.
COW SSI ONER FACI O- LI NCE:  Anyt hing further?
MR. SANDERS: No.
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PROCEEDI NGS

COW SSI ONER FACI O- LI NCE: Thank you,
Sergeant. Your testinony here has concl uded.
Thank you for your tinme.

(Wtness excused.)

MR. MAURER: Can | wal k sergeant out?

COW SSI ONER FACI O- LI NCE:  Absol utely.

MR. MAURER: Thank you.

COW SSI ONER FACI O-LINCE: M. Maurer, before
we call Dr. Paul sen, can we just have a brief
si debar ?

MR. MAURER: Absol utely.

( Si debar conference.)

COW SSI ONER FACI O LI NCE: Back on the

record.
Bef ore we proceed, | want the record to show
that we've had a -- M. Sanders, nyself, and

M. Maurer had a sidebar. And |'ve inforned the
parties that based upon further contenpl ation and
a review of the | aboratory data package from

Psychenedi cs Corporation, which for the record is

Departnent's 3, | amgoing to be receiving that in
evi dence -- of course over M. Sanders's
objection, which I'll allow himto make a record

in just a nonent.

Wth the understanding that this package
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PROCEEDI NGS
i ncludes the results, the scientific results of
the testing used by Psychenedics for the testing
of the drug screening and the positive for
marij uana testing.

And again, the weight that | afford this
docunent will depend on ny assessnent not only of
Dr. Paul sen's testinony, certainly, but of any
ot her expert that M. Sanders is going to be
bringing in. But it does not preclude this board
fromreceiving it into evidence for what it is.

And so | amgoing to be receiving the
| aboratory data package as Departnent's Exhibit 3,
again, over M. Sanders's objection.

And if you wish to make any further record,
you may do so.

MR. SANDERS: Just quickly, Your Honor. O
course, we have to accept the Court's ruling, but
like | said earlier, the problemis, with the
acceptance is that it kind of skips to the test.
Which is the Daubert test or the Frye test,
dependi ng which one you use. One is federal --
one is federal or state. It has to be -- the
science, in order for it to be accepted, it has to
be generally accepted in the scientific community.

And | just want the Court to be aware, |isten
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PROCEEDI NGS
closely to the testinony of the witness. Because
that is going to be a threshold issue, whether or
not his testinony is even accepted or any of the
test is going to be accepted. Al right. That's
the only thing we want to nmake clear for the
record as to what our objection is.

COMWM SSI ONER FACI O- LI NCE:  Thank you.

MR. MAURER: Judge, before | call ny next
w tness, | have to apol ogi ze. Annexed to
Dr. Paul sen's resune, which is only three pages,
had i nadvertently -- | didn't mean to slip it in.
This is not slight of hand. There were the
certifications for the lab assigned to it. It's
one, two -- it's another four pages.

So it really should be two separate things,
not part of the CV. Because the CVis only for
the doctor, this is for the lab. So if Your Honor
wants to separate it, then I would request that
Departnent's nunber 5 be the certification. W
can mark themfor 1D now.

COMW SSI ONER FACI O-LINCE: That's exactly
what |'mgoing to do. And thank you for
correcting the record. So just to be clear one
nore time, Dr. Paul sen's three-page CV --

MR. MAURER: Departnent's 2.
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PROCEEDI NGS

COW SSI ONER FACI O-LINCE:  -- is
Departnent's 2.

MR. MAURER: Yes, Judge.

COMM SSI ONER FACI O- LI NCE:  The | ab,
Psychenedi cs accreditations is going to be nunber
5.

MR. MAURER: Yes, Judge. Thank you.

COMM SSI ONER FACI O- LI NCE:  Anything el se?

MR MAURER: No.

MR. SANDERS: W are not objecting to that.
W are not objecting to that. W know the
certifications, we are not questioning them W
are not questioning whether or not they're --

MR. MAURER: Requesting to be noved into
evi dence, Judge.

COW SSI ONER FACI O LINCE: Departnent's 5 is
recei ved into evidence as such.

(Wher eupon, Exhibit 5 was entered
I nt o evi dence.)

MR SANDERS: To be clear, we are not
guesti oni ng whet her or not they certified the
tester. It's the testing.

COW SSI ONER FACI O- LI NCE:  Under st ood, M.
Sander s.

Are we ready to proceed with Dr. Paul sen?
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PROCEEDI NGS

MR. MAURER: Yes, Judge. Departnent calls
Dr. Ryan Paul sen so P-A-U-L -- I'msorry,
P-A-U-L-S-E- N

(Wtness enters courtroom)

COW SSI ONER FACI O- LI NCE: Dr. Paul sen,
pl ease rai se your right hand.

Do you swear or affirmto tell the truth in
all matters before this court?

THE WTNESS: | do.

COW SSI ONER FACI O- LI NCE: Pl ease be seated.

DR. RYAN B. PAULSEN,
was called as a witness and having been first duly
sworn, was exam ned and testified as follows:

DETECTI VE JOHNSON: State your full nane for
t he record.

THE WTNESS: Dr. Ryan B. Paul sen.

DETECTI VE JOHNSON:  Spel |l your full nanme for
t he record.

THE WTNESS: First nane R Y-A-N, mddle
initial B like boy, last name P-A-UL-S-E- N

COW SSI ONER FACI O-LINCE:  Dr. Paulsen, I'm
just going to ask you to adjust that m crophone to
your liking and confort level. 1'Il ask you to
keep your voice up while testifying. And just be

rem nded that only verbal responses can be taken

LH REPORTING SERVICES, INC. 718-526-7100




© 00 N oo o b~ w N P

N N N N NN P P P P PP PP PP
g N W N P O © O N o O M W N L O

Dl RECT EXAM NATI ON - DR RYAN PAULSEN
down by the reporter. So no gestures of any kind
because those cannot be recorded. Ckay?
Al right. Go ahead, M. Murer.
MR. MAURER: Thank you, Judge.

DI RECT EXAM NATI ON
BY MR MAURER:

Q It's still good norning. Good norning,
Dr. Paul sen.

A Good nor ni ng.

Q Dr. Paul sen, by whom are you currently
enpl oyed?

A | work for Psychenedi cs Corporation.

Q How | ong have you been with Psychenedi cs?

A About 11 years.

Q And in what capacity do you currently serve
wi th Psychenedi cs?

A |'"'ma [ aboratory director.

Q And as part of being the | aboratory director
are you responsi ble -- actually, let ne change that.

What are your roles and responsibilities

as |l aboratory director?

A | have oversight of the full |aboratory
operation with nore granul ar oversight of the
confirmati on and mass spectronetry areas.

Q And with respect to drug tests that are
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DI RECT EXAM NATI ON - DR. RYAN PAULSEN
deened failures or positives for drug presence, do you
certify laboratory reports?

A | don't certify laboratory reports. | do
certify | aboratory data packets.

Q kay. So it's -- I'msorry, the data
packages that you certify?

A Yes.

Q Now, when you are certifying a | aboratory
dat a package, what do you do? What are you | ooking at?
How are you analyzing it in order to achieve that
certification?

A. I"'mworking wwth a team \Wen we get a
request for | aboratory data packet, the docunent
custodian will assenble all of the pertinent
i nformati on associated with the testing of that sanple.

So that will be | aboratory results,
anal ytical results, chains of custody, work lists and
such. Those are given a prelimnary review by one of
our certifying scientists. She will assenble a data
package. And then once she's assenbled it, | wll
review the full data package and then | w Il redact
i nformati on associated with other tests not pertinent
to the case at hand. And then | will sign off onit in
t hat way.

Q Now, if during the course of your review of a
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| aboratory data package, you notice an anomaly or a
fault, what do you do?

A What sort of fault?

Q If you notice sonmething wong with the data,
whether it be an error nmade by one of the scientists or
an error nade by machine, would it even ever get to you
or would you be able to catch that?

A | know in the past we have got things.

Q And is that then reported as a positive or is
it discarded and not reported?

A You nean a data package -- data packages
or --

Q Yes, the data package.

A The data has al ready been reported once we
are issuing a data package. Usually weeks in advance,
sonetines years in advance. The data woul d have been
reported. That goes through a process involving
mul tiple controls and reviews to nake sure that
everything is correct.

If | find an error in the data package,
Il wll let the client know. This would have been sort

of , you know, down the road after we've made the

initial reports to the client. |If reviewing the data
package | find sonething out of order, | wll notify
the client.
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Q Now, with respect to Psychenedics, before we
go any further into the | ab data packages, the | ab
hol ds a certificate of accreditation fromthe Coll ege
of American Pat hol ogi sts?

A That's correct.

Q And is that a yearly accreditation? How
often is that?

A | believe they do an on-site inspection every
two years, and then we have to do an internal
I nspection every off year. So every two years,
essentially.

Q And do they cone in and do audits and
controls and tests to nmake sure everything is in order?

A Yes. Wen they conme in, they will review all
of our systens, all of our proficiency test perfornmance
and so forth. And then they will notify if they
found -- if they found any deficiencies.

Q And Psychenedics is accredited by the New
York State Departnent of Health clinical |aboratory
permt, correct?

A Correct.

Q Is that a yearly or a periodic, how often is
that certification?

A It's not yearly. Of the top of ny head, |

don't recall. | knowit's less frequently than yearly.
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DI RECT EXAM NATI ON - DR. RYAN PAULSEN
It mght be every two to three years, as far as them
com ng out. Like we nmay have to submt things to them
nore frequently than that.

Q And what is AANS-I7?

A Is that part of the 1SO 17025 accreditation?

Q Yes, sir. That's A-N-S-I, Nationa
Accreditation Board.

A So there are standards that are established
for the industry. Forensic drug testing by 1SO 1SO
al so establishes standards for other groups. And the
standards of forensic drug testing would be the | SO
1720255 st andar d.

There are various agencies that w |
come out and audit you in order to make sure that you
are conpliant with the standards. So the people that
generate the standard don't do the auditing, they just
establish the standard. And then there are a nunber of
agenci es that can cone out and nmake sure your
certification is in order.

Q Now, Psychenedics currently holds a
certificate of accreditation for forensic testing and
calibration, correct?

A That's what the certificate says.

Q What does |1SO stand for? What is that

acr onynf?
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A | think it's international standards
or gani zat i on.

Q What are the standards pertaining to?

A Well, for forensic tox, that's the 17025.
It's a broad-based organization. They also have
standards for pharmaceuti cal manufacturers or other
types of testing.

But as far as what we do, they want to
make sure that we have a proficiency testing plan in
pl ace. Proficiency test being sanples that are sent
fromoutside the | aboratory of unknown character, |ike
we don't know if they're positive or negative. But we
have to test themand then return those results to the
agency that issues the proficiency tests. They nonitor
t he performance on that.

They will also make sure that we have a
good quality managenent systemin place. That is to
say that we have good docunment control, that we have
good assessnents and i nplenentation of calibration and
quality control materials that woul d nake sure that the
personnel is qualified according to the standard. It
woul d make sure that our facility neets the
requi rements of the standard in terns of safety, in
terns of equipnent, in terns of nmaintenance and

records.
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Q And with respect to qualified staff, you
are -- you hold the certificate of qualification from
the New York State Departnent of Health, correct, in
clinical toxicology and forensic toxicol ogy?

A That is correct.

Q And to get a little bit nore granul ar, what
Is your -- we have your CV in evidence. But can you
describe for the record what your education is, sir.

A | have a bachelor's degree in chem stry and a
PhD in nedicinal chemstry fromthe University of U ah.

Q And asi de from Psychenedi cs, have you wor ked
as a forensic toxicologist in any other venue, any
ot her conpany?

A Yes. |'ve worked at a place called Sports
Medi ci ne Research and Testing Laboratory. They were a
| aboratory specializing in the detection of
per f or mance- enhanci ng drugs. And then | al so worked at
a place called Aegis Sciences Corporation. At |east
where | was, they were primarily doing nedication
conpliance nonitoring for health care providers.

Q And do you have any publications to your
credit?

A Yes.

Q And are they all with respect to workpl ace

drug testing?
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A Mostly. | think there are a coupl e of
exceptions. But nostly, it's related to drug testing.

Q And your publications, are they peer
revi ewed?

A They are.

Q And have you ever testified in this venue
bef ore?

A | have.

Q And in what other venues have you testified

ot her than here at the NYPD?

A. | have testified in federal crim nal
proceedings, |'ve testified in court's martial for the
U S. Coast Guard and the Air Force. | have testified

i n a nunber of workplace arbitrations, as well as
famly court venues.

Q And in each of those tinmes that you have
testified, have you been deened an expert witness in
wor kpl ace drug testing and forensic toxicol ogy?

A | believe so.

MR. MAURER:  Judge, at this tine, | would

li ke to have Dr. Paul sen deened an expert in the

areas of workplace drug testing and forensic

t oxi col ogy.

COMWM SSI ONER FACI O- LI NCE: M. Sanders, voir

dire?
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MR. SANDERS: Yes. Voir dire.

VO R DI RE EXAM NATI ON

BY MR SANDERS:

Q Good norni ng, Doctor

A Good nor ni ng.

Q Starting backwards, you've testified in other
courts.

Have you ever testified in the
Commonweal t h of Massachusetts?

A | have not.

Q Okay. Al right.

So where you testified, what were you
testifying what about? Wat testing nethodol ogy were
you testifying about, RI AH or EIA?

A As long as |'ve been wth the conpany, we've
been doing EIA. | don't believe |I've ever been called
upon to testify with respect to Rl AH

Q What's the difference between those
nmet hodol ogi es?

A So radi oi mmunoassay is a technology that's
based on basically detecting radi oactive iodine.
Typically, the -- | haven't done it in a while. It's
ki nd of an open technology. |It's fallen out of favor.
Not because it wasn't accurate, but because there's

radi oactive waste that's expensive to di spose of
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associated with that testing.

But you are basically | ooking for --
you're using a simulation counter, | believe. You are
trying to neasure the radi oactive decay of the iodine
In order to do the quantitation of drug.

Enzyme i mmunoassay i s sonething that
does not require the radiation. |In both cases, it's
based on an anti body that has been devel oped to bind to
the drug or netabolite of interest. In both cases, the
assay neasures basically how nmuch drug is show ng up
that's binding to those enzynes -- to those anti bodi es
in one formor another.

Q Ckay. So were you aware of when you started
wor ki ng for Psychenedics that they used a technol ogy
call ed Rl AH?

MR. MAURER:. (bjection. At this tinme, |I'm
going to object. This is way beyond the scope of
voir dire.

MR. SANDERS: Actually --

COMWM SSI ONER FACI O- LI NCE: Ckay. One nonent.
Let's first start with the prem se that the court
reporter cannot take down two peopl e speaking at
t he sane tine.

MR SANDERS: Right.

COMW SSI ONER FACI O- LI NCE:  So, an objection
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has been made.

Are you seeking to withdraw the question or
woul d you like to make an offer of proof as to why
you' re making --

MR. SANDERS: |'mgoing to nake an offer of
pr oof .

COMM SSI ONER FACI O-LINCE: Let's first hear
what M. Maurer is objecting to. And then you can
certainly make --

Go ahead.

MR. MAURER: Just that, Judge, | object
because this is way beyond the scope of voir dire.
We are tal king about the doctor's qualifications
and accreditation to be an expert witness in
wor kpl ace drug testing and forensic toxicol ogy.

Now we are going way far field and we are --
we're dealing with i nmunoassays and
radi oi mmunoassays. Certainly, not subject to voir
dire in this particular situation.

Cross-exam nation, yes, but not here.

COMWM SSI ONER FACI O- LI NCE:  Ckay.

MR. SANDERS: Well, the first question, what
the Departnent is trying to do is cut off what the
expert is. They want the expert to be a

wor kpl ace, then they shouldn't tal k about the
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DI RECT EXAM NATI ON - DR. RYAN PAULSEN
testing. He should only tal k about workpl ace
testing. But not the validity of the test itself.
Because ny client has a right to question him
about his qualifications not only as an expert to
tal k about workplace, but also the testing
nmet hodol ogy that his conpany utilized in this

case. Because invariably, he's going to comrent

on it.

COMM SSI ONER FACI O- LI NCE:  Ckay.

MR. SANDERS: All right. And that's part
of -- the Court has to wei ght on whether or not

the expert is going to give relevant information
to hel p make an assessnent on whether or not this
i nformati on shoul d be accepted into evidence at

al | .

COMW SSI ONER FACI O-LINCE: So is your
position that the nethodol ogy that was used to
test your client's sanple, this -- I'mgoing to
say it wong, but this R-- say it again.

MR. SANDERS: RIAH and then El A

COMM SSI ONER FACI O- LI NCE:  Thank you.

| s that what you are suggesting?

MR, SANDERS: Yes.

COW SSI ONER FACI O LINCE:  Then | woul d ask

hi mthat question first before you can start to go
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DI RECT EXAM NATI ON - DR. RYAN PAULSEN
into generalizations. Right. Because right now,
you -- right now, you are not cross-examning this
wi tness on his nethodol ogy. You are --

MR. SANDERS: Actually, I'"'mnot. |'m asking
hi m about - -

COMM SSI ONER FACI O- LI NCE:  You are doing voir
dire.

Are we on the sanme page here?

MR. SANDERS: Yes, we are.

COW SSI ONER FACI O-LINCE: And voir dire is
to presumably object to his expert qualifications.
Yes?

MR. SANDERS: Yes.

COMWM SSI ONER FACI O LI NCE: Ckay. So we need
to make these questions about his expert
qual i ficati ons.

MR. SANDERS: | understand. |'ve done this a

few times, Your Honor. My point is |'msurprised

it was so short. Because -- you want nme to talk
about workplace? | can sit down and then he can
tal k about the test at sone point. | nean --

COW SSI ONER FACI O-LINCE:  No, no. W are
not tal king about the test right now.

MR. SANDERS: | under st and.

COMM SSI ONER FACI O- LI NCE: W are just
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DI RECT EXAM NATI ON - DR. RYAN PAULSEN
tal king about his ability to be qualified as an
expert in this court on specifically workpl ace
testing.

MR. SANDERS: | understand. And |I've been
alot of trials. This is shortest |'ve ever se
for the Departnent w tness, for an expert
that's -- what are we going to do, a pieceneal
the whole thing up front?

COW SSI ONER FACI O- LI NCE:  Again, | don't
know how M. Maurer intends to conduct his dire

exam nation. But right now, he's sinply asked

in

en

or

ct

t he

Court to qualify Dr. Paul sen as an expert. That's

all.
MR. SANDERS: W think that's inproper.
COW SSI ONER FACI O- LI NCE:  Ckay. And so
that's why I'mgiving you the opportunity to
conduct a voir dire.
MR. SANDERS: Ckay. For limted -- let me
ask you a question since we are going to limt
tothis little area. Al right? GCkay.
VO R DI RE EXAM NATI ON
BY MR SANDERS:

Q Have you ever testified in a court where y
wer e deened not an expert?

A. Not that | recall.

It

ou
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DI RECT EXAM NATI ON - DR. RYAN PAULSEN
Q Not that you recall
MR. SANDERS: All right. Nothing further.
COMWM SSI ONER FACI O- LI NCE: Ckay. So based
upon that, the Court is going to receive
Dr. Paul sen's testinony as an expert w tness.
MR MAURER  Conti nue?
COW SSI ONER FACI O- LI NCE:  Yes.
MR. MAURER: Thank you, Judge.
BY MR MAURER
Q Now, | touched upon the accreditations of the
| aboratory with respect to New York and sonme gener al
overal | organi zati ons.

What other jurisdictions, state

jurisdictions are -- have accredited Psychenedi cs?

A | couldn't give you the full list. [It's
several, obviously California where we operate. | know
that we are certified in Maine. | think Texas.
Honestly, it's along list. | just don't recall the
total list. And honestly, nost of themare not as

exacting as New York State.

Alot of tinmes, a state organi zation
will ook to see if New York State has certified a | ab,
and then they'll just basically sort of piggyback on
that. But as far as state accreditations, obviously we

have a CLIA certification in California.
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Q What does CLIA stand for?
A Clinical Laboratory |nprovenent Amendnents.
It's just another set of rules that | think devel oped
nationally, but executed at the state level. That's
required for operating a |l aboratory in nost states.
But yeah, |ike nost of them just |ook
to see if those other accreditations are in place
before they' Il issue us a |license. They don't
I ndependently cone out to do the inspections. That's
nostly New York State.
Q Does the Psychenedi cs | aboratories have
federal clearance for doing workplace drug testing?
A There's a FDA 510(k) cl earance process for
I mmunoassays. And our i mrunoassays, when devel oped,
were submtted to the 510(k) clearance process and
approved.
Q And approved?
A And approved.

Q Is there anything el se federally that would

apply to the laboratory, its processes, its procedures?

Anything li ke that?
A As far as federal regulations?
Yes, sir.

Q
A. Not that |'m aware of.
Q

Now, could you pl ease describe for the record
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what procedures Psychenedi cs enpl oys when it conducts
wor kpl ace drug testing, specifically with respect to
hai r ?

A So the first part of the process is the
recei pt of the sanple. Typically, it's comng in via
courier, typically FedEx. The first thing we do upon
receiving the sanple is nake sure the whol e chain of
custody elenents are intact, the fornms have been
properly filled out by the collector. W would also
make sure that the integrity of the package itself is
secure.

There is a sanple acquisition card,
which is essentially an envel ope where the hair is
placed at the tinme of collection, that has a tanper
evi dence seal placed on it when it's closed up. And
then that is also placed in a bag wth a tanper
evidence seal. So all of that has to be intact. Once
we' ve established that all of the chain of custody
el enents and docunentation el enments are intact and
appropriate, then we would begin to process the sanple.

Q Let me just interrupt you there. Before we
get to the processing of the sanple.

| f at any point that you just described
It is discovered that there is a problem the tanper

evi dence seal is broken or one of the seals is broken,
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what ever the case nmay be, what woul d happen at
Psychenedi cs?

A There's a category called fatal invalid. So
anyt hing that doesn't neet certain criteria would be
classified as a fatal invalid and we woul d not report
anyt hi ng on that.

Q So the sanple has now been initially
I nspected, everything is in order with respect to
custody control.

What happens to the sanple next?

A So we woul d assign what's called a | aboratory
accessi on nunber or LAN. And then that nunber woul d
foll ow the sanple through the process. [It's also
entered into our |aboratory information managenent
systemor LIMS. And all future reference to that
sanple woul d be identified as far as the donor, would
just be identified by that nunber. So people working
in the | aboratory are not |ooking at |ike who the
client is or who the donor is or the collector.
Sonetinmes -- oftentinmes, a lot of our clients wll
send -- we won't know the nane of the subject. It wll
just be an enpl oyee ID.

So once we've established all of that
with the LAN nunber, we would proceed with screening,

and that would be the enzyne i munoassay. So
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approximately eight mlligrans of that hair --
Q l|'"'msorry, let ne stop you there.
When you -- when the |lab receives hair

sanples fromthe New York City Police Departnent, how
many sanples are they receiving?
A There will be an A and B sanple for the New
York -- NYPD.
Q You started to describe the initia
screeni ng.
What sanple are we screeni ng?
A The A sanpl e.
Q Ckay. And you can continue. |I'msorry
for interrupting.
A Sure. Sure.
The B sanple at that tinme is set aside.
It's alink to the A sanple, but we don't process the B
sanple at that tine.
So the A sanple, they' Il take
eight mlligrans of the A sanple, they will weigh it
and then we will submt it to a patented di gest system
in order to get the drug out of the hair. Once we've
done that, it goes through an enzyme i mrunoassay,
essentially. Wich, as | nentioned previously, is an
anti body- based anal ytical techni que where you -- you've

devel oped an antibody that will bind to the drugs of
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interest. And then if you see that binding in the
assay, you will get a response that you can neasure
with an optical plate reader.

And at that point, anything -- any
sanpl es that are negative for however many drugs we are
testing for varies by panel, but typically, it's at
| east five, |ike cocaine, opioids, anphetam nes,
marijuana and -- did | say PCP?

Q No. You just did.

A kay. Yeah. So that's what we call the nine
to five. So nost clients at | east get those five.

Sone get additional tests. But if all of those screens
are negative, we will report the sanple out as negative
at that point. It will be reviewed by a negative
certifying scientist and reported at that tinme.

Q So if the first sanple pulled fromthe A
sanpl e cones back with a negative screen, all testing
st ops?

A Correct.

Q What happens if one of the screens is
triggered for one of those drugs of interest?

A If one of the screens are triggered, we would
go back to that original sanple acquisition card.

Again, we are tal king about the A sanple. W would

wei gh out another portion of that hair and then we
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woul d wash it with our decontam nation procedure.
Which is different depending on the drug in question.
And then we would submit it to a different extraction
process. Wich, again, would depend on which drug we
are tal ki ng about.

And then at the end of that extraction,
it is ready for analysis by nass spectronetry. So we
woul d run a mass spectronetry confirmation test on the
sanple, and then we would review those results. And if
those results are positive above the cutoff established
for the assay, at that point, it would be reviewed by a
certifying scientist. And then it would be reported as
a positive result to the client for the product in
guesti on.

Q Now, that is for the A sanple?
A Correct.

Q What happens to the B sanple?

A kay. So once we have a positive
confirmation on the A sanple, we will initiate a
confirmation on the B sanple. And so a portion -- at

that point, the B sanple would be, you know,
accessioned and reviewed. And they would open it up
and they woul d weigh a portion of that sanple for
confirmation. That would al so go through the sanme wash

procedure, sanme extraction procedure, and an
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DI RECT EXAM NATI ON - DR. RYAN PAULSEN
I nstrunental analysis, and -- by nass spectronetry.
And then we would |l ook at that result.

And actually, let ne correct an earlier
thing I said. The A sanple actually would not be
reported in the case of NYPD until the B sanple result
al so cane in. So once we've got a positive A
confirmation and a positive B confirmation, at that
point, the results are reported to NYPD

Q So i s the NYPD uni que anongst the industry in
that we have the A sanple and the B sanpl e?

A No. We have other clients that al so have a
retest policy like that. Mst of themw |l just have
retesting done of the original sack, though. | think
NYPD -- | can't think of another exanple of soneone
that sends us an A and a B at the sane tine. But there
could be one, | can't think of one off the top of ny
head. So that is --

Q So let's go back and tal k about sone
m nuti ae.

Psychenedi cs tests hair; is there a
di fference between head hair versus body hair?

A Yes.

Q And can you descri be for the record what that
difference is.

A So the big difference is in the growh
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pattern of the head hair as opposed to the body hair.
So head hair typically is growing for as long as it's
around. And then once it stops growing, it wll
usual ly fall out.

Body hair, on the other hand, will grow.
But then it has a | ong dormancy period where it's no
| onger growing, but it hasn't fallen out either. And
so the end shot of this for hair drug testing is that
when you take a body hair specinen, you are usually
| ooking at a |onger period of time. So the hair wll
reflect drug use that occurred while the hair was
gr ow ng.

And so with the body hair, you've got a
mx of hair that's currently growing, hair that quit
growi ng a few nonths ago. And so you got overl apping
time frames with the body hair. |t could be anywhere
fromsix to eight nonths, possibly |onger. Wereas
with the head hair, we usually take the first
3.9 centineters fromthe scalp, and that represents
90 days. So you'd be |ooking at a drug use history of
90 days with the head hair. Wth the body hair,
probably nore like six to eight nonths.

Q Now, let's talk about one particul ar drug.

Mari j uana.

How i s marijuana, or should | say THC or
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car boxy THC, uni que anongst the drugs that are tested
by the New York City Police Departnent?

A In the case of marijuana, we are only | ooking
for the netabolite. So THC is the active conponent in
marijuana that gives the effect that people seek when
t hey take the drug.

It is metabolized into carboxy THC by
the body. That is a netabolite of the marijuana. And
that will get into the bloodstream It wll be
i ncorporated into the hair as it grows. And that is
unique in that we are only |looking at the netabolite in
that case. And we are not even | ooking at the THC in
our confirmation process, we are only reporting the
netabolite. It's the only thing that we report for
marijuana that is reflective of the presence of the
met abol i te.

Q How i s that unique -- howis that
significant, should | say?

A Vell, the netabolite -- the presence of the
metabolite indicates that it's been netabolized. So
It's gone through the bl oodstream it's been in the
liver, it's been netabolized by cytochronme P450 --
cytochrome P450 enzynmes are responsible for
met abol i zi ng the drug.

And it's a unique sort of biol ogical
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product of THC -- unique sort of nelanin product --
mel ani n net abol i sm product of the THC drug. So it nust
have been netabolized for it to be there.
Q And in order for it to have been netabolized
through the liver, it has to have been ingested,
correct?

A. Correct.

Q And can you describe -- can you tell the
Court what the cutoff -- what an adm nistrative cutoff
I s7?

A The cutoff is -- there are actually two

cutoffs associated with the assay. One is a screening
cutoff and one is a confirmation cutoff. And it's part
of our FDA clearance. At the tinme we submtted the FDA
cl earances, those cutoffs were approved.

And the purpose of the test is to
I dentify soneone who is a regular user of the drug as
opposed to a one-tine user or soneone who perhaps was
around sonebody el se using the drug and perhaps inhal ed
some of it inadvertently. So the cutoff is designed to
give you a threshold above which you can confidently
state that the individual in question was using the
drug repeatedly during the tine frane of the hair
gr owt h.

Q Sois it fair to say that that cutoff
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differentiates between what | -- would differentiate
bet ween passive ingestion versus deliberate ingestion?
Is that fair to say?

A Yes, that's fair to say.

Q And what is the specific cutoff enployed for
marij uana by the NYPD?

A For the confirmations, it's one picogram of
carboxy THC for ten mlligrans of hair.

Q And that's for the confirmation?

A Correct.

Q Now, is that cutoff specific to the NYPD and
contracted with the NYPD or is that an industry
st andar d?

A It's an industry standard.

Q Now, could the NYPD have asked for a | ower
adm ni strative cutoff?

A Yes. Sone clients |ook for what's called a
limted detection cutoff. Wiich is not a reflection of
what the FDA cl earance was, but it's a reflection of
what the instrument sensitivity is for the analysis.

Q So it's basically any amobunt of drug?

A Correct. Anything that we can detect could
be an LOD.

Q Coul d the NYPD have specified a higher

cutoff?

LH REPORTING SERVICES, INC. 718-526-7100




© o0 N o o B~ w NP

N N N N NN P P P P PP PP PP
g N W N P O © O N o O M W N L O

91

DI RECT EXAM NATI ON - DR. RYAN PAULSEN

A Yes.

Q And that woul d have deviated fromthe
st andar d?

A Yes. And sone clients choose to do that
because they choose to have a higher tol erance for
marijuana use in their enployee pool.

Q Now, who sets this industry standard? W' ve
used those two words together a few tines already. Who
sets the industry standard?

A It's based on earlier iterations of proposed
SAMHSA gui delines for hair that were not inplenented.

It becane an industry standard a nunber of years ago.
That's the cutoff we use, that's the cutoff that our
conpetitors use.

As far as what other people -- people
have proposed a | ower standard, actually. Because sone
peopl e have proposed 0.5 picogramper 10 mlligramas a
better cutoff. Under the logic that you are m ssing
sonme marijuana users if you are enploying a 1 pico per
10 mlligramcutoff.

So the industry may be noving. But at
this point, we are still at 1 pico per 10 mlligram
Al t hough, in the future, that nay go down to 0.5 pico
per 10 mlligram

Q Now, you nentioned SANMHSA
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What does that -- what does that -- what
do those letters nean?

A It's Substance Abuse and Mental Health
Services Adm nistration. They have devel oped the
guidelines for urine drug testing. | think they're
wor ki ng on guidelines for oral fluid as well as hair
testing.

Anyone that is doi ng SAMHSA regul at ed
testing, that would include your Departnent of
Transportation testing, truckers and so forth, a |ot of
governnent, |ike federal governnent enployees will be
subjected to the SAMHSA rules. So that's SAMHSA.
SAMHSA rul es do not apply to all workplaces and all
drug tests, but it's a well known standard.

Q And is the SAVHSA standard different fromthe
standard that the NYPD is using?

A Wll, there is no official SAVHSA standard
for hair yet. There have been a nunber of proposals.
My professional opinion is that the nost recent set of
proposals will also be extensively edited before
they' re i npl enent ed.

But currently, they're proposing 0.5
pi cogram per 10 mlligramrather than 1 pico per 10
mlligrans. So they're actually suggesting that we

be -- the industry be nore stringent on marijuana than
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It currently is.

Q Al right. So let's get back to the
procedures and protocols within the | aboratory.

When the A sanple is screened,
| mmunoassay-wi se and it triggers the i nmunoassay, you
go back into the sane sack and you pull out another
hai r sanpl e?

A For the A confirmation, yes.

Q And that second pile or that second sanpl e of
hair from sanple A goes through mass spectronetry?

A Correct.

Q What is mass spectronetry?

A Mass spectronetry is an analytical technique
that allows you to detect a nol ecul e based on its nass
properties. So carboxy THC has a specific nol ecul ar
mass based on the atons they are in to nmake up the
nol ecule. And that also wll breakdown into
characteristic fragnents.

So all of our confirmati ons are done --
for marijuana are done on what's known as a tandem nass
spectroneter. So a tandem mass spectroneter |ooks for
t he nol ecul ar nmass of the parent drug, then it
fractions -- it fragnents it into characteristic
fragnments, and then it |ooks for the nasses of those

fragnents.
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So in order for us to get a signal on
t he nmass spectroneter, sonething has to have the right
nmol ecul ar mass and then it has to breakdown into the
proper fragnents. |'ve heard it referred to as like a
nol ecul ar fingerprint.

So the mass spectronetry test is much
nore specific. You mght get sonme signal on the
| mmunoassay screen from ot her cannabi noi d conpounds
besi des THC. But once you get to the confirmation, we
are only going to report -- we are only going to see
and we are only going to report the carboxy Delta-9
THC.

Q So mass spectronetry, are there different
types of nass spectronetry?

A There are.

Q And whi ch ones or which one does Psychenedics
enpl oy?

A W enpl oy a nunber of them W have gas
chromat ogr aphy and nass spectronetry. W have liquid
chr omat ogr aphy, tandem mass chr onat ogr aphy.

For PCP only, we have a -- what's called
a GCMsD. Which is a gas chromatograph in a single
stage. Mass spectroneter. Which | ooks at fragnents as
well, but it doesn't |look for the parent. It's just a

different technology. But that's for the PCP.
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MR. MAURER: Now, Your Honor, if | could have
Dr. Paulsen, if | can have himgiven the
Departnent's nunber 3, please.
COW SSI ONER FACI O-LINCE:  Yes. That's the
| aboratory data package?
MR. MAURER: Yes, Judge.
BY MR MAURER
Q Doct or, you have 135 pages in front of you
So we'll take it -- I'Il direct you into which page |I'm
specifically asking you about. If I -- or if you need
to direct us, please |let us know what page you are
referring to.

This data | aboratory package you have in
front of you, what is the subject identification
nunber ?

A 01056324 XH.

Q And nowhere in this package does a subject
donor name appear, correct?

A Let me check. So if there were a nane, it
woul d be on the CCF, which is on page nine.

Q Now, when you -- what does the CCF stand for?

A Cust ody and control form This is the
docunent that woul d have been filled out at the tine of
col | ecti on.

It looks like in this case, for the
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donor signature, they put sonme sort of a nuneric ID
rather than a signature. So in this case, no, | don't
see any reference to the nane of the subject.

Q This | aboratory data package, the testing was
perfornmed and it cane back positive for what?

A For marij uana.

Q Now, I'mgoing to refer -- w thdrawn.

You had an opportunity to reviewthis
data package prior to testifying today, correct?

A Correct.

Q And you actually reviewed this as the
certifier of the |aboratory data package back in Apri
of 20247

A Correct.

Q What | aboratory protocols are there as a
sanpl e noves through the systemthat would stop a
sanpl e proceedi ng?

A There are the -- | nentioned the
docunentation errors that can stop the sanple at the
outset. Once we are in the testing phase, we have a
nunber of controls, positive and negative controls
associated with the test, including blind controls.

Blind in the sense that the anal ysts do
not -- it isn't imedi ately obvious that they're

| ooking at a controls. And then those controls have
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known concentrations. And so once the certifier has
reviewed the data, they will check those controls to
make sure that the concentrations are in the correct
range. They will also nmake sure that the negative
controls are negative. And the positive controls are
positive.

So if there's a problemthere, that
would result in a failure of the analysis. |If there's
remai ni ng sanple, they can begin the analysis again
with a fresh portion. But ultimtely, we can't report
the result out unless we have successful controls
associated with that testing.

Q And how is the sanple tracked through the
process fromstart to finish?

A It's all tracked in our |aboratory
I nformati on managenent system |If you know t he LAN,
| abor at ory accessi oni ng nunber, you can see the whol e
process in the LI M system

Oh, | should also nention we have a
barcode reading that's associated with the sanple
analysis. So when they're doing the screening as well
as the mass spec confirmation, there's a barcode reader
to make sure you are |l ooking at the right sanple.

Q So if a sanple passes through the i munoassay

and it triggers the i munoassay, you then go back

LH REPORTING SERVICES, INC. 718-526-7100




© o0 N o o B~ w NP

N N N N NN P P P P PP PP PP
g N W N P O © O N o O M W N L O

98

DI RECT EXAM NATI ON - DR. RYAN PAULSEN
into -- that's a positive, correct?
A It's a presunptive positive at that point.
Q Presunptive positive.
Then the | aboratory goes back into the A
sanple, pulls nore hair out and sends it to mass

spectronetry?

A After getting washed and extracted, yes.

Q If that is a negative, what happens to the
sanpl e?

A The sanple woul d be reported as negati ve.

Q If it is positive, what happens?

A VWll, in that case, for NYPD, we would go to

the B sanple, weigh out another portion and repeat what
we did for the A sanple confirmation. And then if both
of those are positive, we would report that to NYPD

Q So you have an i nmunoassay that's positive,
you have an A sanple confirmation that is positive, you
have a B sanple that is positive, you report that as a
positive?

A Correct.

Q I f you have an i nmunoassay that is positive
and an A sanple confirmation that's positive, but the B
I s negative, how do you report that?

A Negati ve.

Q Even t hough you had two prior positives?
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A Yes.

Q So in this particular situation -- actually
not in this particular. But in a nornmal situation, you
woul d have three positives before you report to the
client that this was a drug failure?

A Yes.

Q Now, with respect to this data | aboratory
package, which refers to Detective Pal aguachi, what
were the i munoassay results? And if you can vector us
into the page.

A On page 34, the one LAN that isn't redacted
217562420, if you ook on that line, you can -- at the
top, you can see there's hair screen C, that's cocaine.
Hair screen O that's opioids. Hair screen P is PCP.
Hair screen A is anphetam nes. Hair screen Oxy is |ike
Oxycodone, opioids. And then hair screen T is
mar i j uana.

And if you look at the results for that
sanpl e, you can see that there's a plus sign next to
hair screen T. And what that plus sign neans is that
that reading, that 59.7 is lower -- actually, in this
case, |lower than the optical -- it's called the optical
density ratio. DVO -- BBO (phonetic), I'msorry. And
I f that nunber is |ower than the calibrator, then the

sanple is presunptive positive.
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Q And this was presunptive positive?

A Correct.

Q What is the screening cutoff for THC -- for
car boxy THC?

A. Well, the screening cutoff is nore
conplicated because it's an antibody that's devel oped
that will bind to carboxy THC. It's also capable of
bi ndi ng to cannabi noi ds.

So the screening value reflects the
presence of not only the carboxy THC, but al so the
parent THC. There are a nunber of cannabi noid
nmet abolites that can show up if sonmebody consunes
cannabis. And so you are looking at a threshold of
ten picogramfor ten mlligrans. But that would
I ncl ude carboxy as well as sone contributions from sone
of those other conpounds as well.

Q When you nove on to the confirmation through
mass spectronmetry, you are specifically only | ooking
for the netabolite of carboxy THC?

A Correct.

Q And with respect to the confirmation -- so
this was presunptive positive off the screen, yes?

A Correct.

Q Then you went to confirmation?

A Correct.
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Q What were the results fromthe confirnmation
test for the A sanple?
A The A sanple confirmed at 5.4 picogram per
10 mlligrans of hair.

Q And what is the administrative cutoff that's

enpl oyed?
A One picogramper ten mlligrans of hair.
Q So thisis alittle over five tines the

adm ni strative cutoff?

A Correct.

Q Based on that al one, can you concl ude whet her
this is passive ingestion versus deliberate?

A Those nunbers are consistent with what's
known about deliberate consunption of marijuana on a
regul ar basi s.

Q Now, to go to the B sanple confirmation
could you tell the Court what the results were for the
B sanpl e confirnmation?

A The B sanple confirnmed 5.1 picograns per
10 mlligrans of hair.

Q So once again, a little over -- just shy over
five tines the admi nistrative cutoff?

A It's over five tinmes the admnistrative
cutoff, yes.

Q Now, is there any significance statistically
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or clinically between the 5.4 and the 5.1?

A No.

Q And why is that not significant?

A For one, they're very close. For two, hair
in general is what's known as a heterogeneous matri X.
Unlike urine is a honbgeneous matrix. And if you take
the first mlliliter and second mlIliliter of urine,
t hey should be the sanme. Although, there's also
some -- in any two neasurenments, there's going to be a
little bit of a difference.

But with hair, you've got individual

hai rs that have, you know, varying anounts of drug in
them And that's especially true with body hair.
Because again, you' ve got the different growth
patterns. So if sonebody was using nore nmarijuana
three nonths ago, the hair that was grow ng then m ght
have a little nore in it than the hair that's grow ng
now i f you've been using less recently. So you' ve got
nore heterogeneity in hair generally. But | would say
that's a very good agreenent between the two sanpl es
based on all the considerations.

Q And t hese sanpl es were a honpbgeneous
collection of hair fromboth armand | eg?

A That's what the paperwork says.

Q Now, after the B sanple was tested, you
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reported this as a drug failure positive for carboxy
THC marijuana, yes?

A Correct.

Q Did there conme a tinme when Psychenedi cs was
requested to do the testing of the Respondent's C
sanpl e?

A Yes.

Q And can you describe for the Court what
happens when Psychenedi cs receives a C sanple froma
client.

A If it's a C sanple from NYPD, we are aware
that it's a followup on a previous positive. W wll
send that through our confirmation process. So it wll
recei ve the decontam nation procedure. It wll be
extracted and it will be anal yzed by tandem nass
spectronetry.

Q Now, you've nmentioned a couple of tines this

decontam nation procedure. Can you describe that for

t he Court.
A. Sur e. It's a series of washes. The first iIs
| sopropanol, | believe. And | believe that's

15 mnutes. And then | believe there are three -- |
don't want to get nmy nunbers wong -- 30-m nute or
one- hour washes with phosphate buffer. And those are

di scarded after each wash.
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So you basically wash it, you discard
it, put a fresh set of wash in, discard that. Put a
fresh set of wash in, discard that as well. So it's
been pretty extensively decontam nated before we nove
on to the confirmation extraction.
Q Is there anything different with respect to
t he washi ng procedures for hair with respect to

marijuana than with other drugs of abused?

A D fferent drugs have different wash
procedures. In sone cases, we |ook at the | ast wash
and then we'll analyze to see if there's any drug

comng off in the last wash. W do that wth cocai ne,
for instance. Because if you are still pulling off a
| ot of drug in the final wash for cocaine, that needs
to be considered when you are nmaking a determ nation of
whet her the sanple is positive or not.

In the case of carboxy THC, because it's
a netabolite, we are not concerned about |i ke external
contam nation from carboxy THC. Soneone may have
external contam nation from THC on their hair from
snoke in the air, but they're not going to have
external contam nation fromcarboxy THC in their hair.
So we don't do a |last wash analysis in the case of
mari j uana.

Q Then why do a contam nation wash at all?
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A Well, there's always the possibility that
sonmebody got sonebody el se's sweat or, | don't know,
sonething on their hair. So we want to nmake sure that
anything we are reporting is going to be fromthe
subj ect in question.

Al so, sone people can sweat out carboxy

THC onto their own hair. So if sonebody is sweating --
I f sonmebody's consuming THC and then they're sweating
and then they've got carboxy THC in that, that can al so
contribute to the result in the hair and nmake it
perhaps artificially inflated. So by washing it, we
are looking at drug that's been incorporated into the
hair and not so nmuch drug that's been deposited by
sweati ng by the subject.

Q So how do you test the C sanple? Does it go

t hrough i nmunoassay or it goes right to nmass spec?

A It goes directly to nmass spectronetry.

Q And that's after it's been decontam nated?
A Correct.

Q Now, what were the results for the

Respondent's C sanpl e?
A The C sanple was 6.6 picogranms per
10 mlligranms of hair.
Q So now we are talking six tinmes -- over six

times the cutoff, the admnistrative cutoff?
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A Correct.

Q Now, is there any significance between the
5.4, 5.1 and the 6.6?

A No. They're all very close. Usually, we say
that two results are in agreenent if each of them were
Wi thin 20 percent of the nean. In this case, that's --
they're all in good agreenent.

Sorry, to your earlier question, it's
15 m nutes of isopropanol wash and then three 30-m nute
phosphat e washes.

Q Just to go back and touch upon the anaton ca
aspects of hair.

How are drugs captured inside body hair,
whether it be head hair or any hair on one's body?

A Anything that gets into the bl oodstream can
be incorporated into the growng hair shaft. So
obviously in hair follicle, the growing hair shaft is
fed by the blood supply. And anything that's present
in the blood can be incorporated into the hair.

Once it's in the hair, it's essentially
stuck there until sonmebody cuts that hair off. And so
it's sort of |like a tape recorder |ooking at drug use
over a period of tine.

Q | f a person who has never snoked marij uana,

okay, has a partner who snokes narijuana, they live in
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t he sane house together, would that account for the
Respondent testing over five tinmes the cutoff |evel for
carboxy THC, in your expert opinion?

A No.

Q Can you explain that.

A So part of it is the threshold. So the five
pi cogram -- well, the one picogramper ten mlligram
threshold, in order to get to that |evel, people have
done studi es where they've | ooked at how nuch peopl e
snoke and what sort of |evels people see in their hair.

And they | ooked at one group of people
that were snoking on a daily basis. So daily personal,
you know, consunption of marijuana. |In the nedian,
that group was |like 5.8 picogramper 10 mlligram
About where the subject is in this case.

| f you | ook at studies where they've
| ooked at how much people can get from passive
exposure, whatever people get from passive exposure,
even in extrene tests, extrenme circunstances is only a
smal| fraction of what people get fromdirectly
consum ng the drug.

For instance, there was a study where
they put six people in a roomwho were snoking
marijuana with six people who were not snoking and who

had not snoked marijuana in like six nonths. And they
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| ooked at sort of the |levels that they were seeing.
And whil e the non-snokers did ingest sonme of the
carboxy THC, they were much, nuch | ower.
And only when the roomwas unventil ated
was it even significant. Like once they -- if the room

were ventil ated, even with high potency marijuana, it

was negligi ble what was showi ng up. |'mtalKking
like -- | don't renenber it off the top of ny head.
But it was like single digit percentage was -- single

digit percentage was showing up in the non-users
conparing to what was showing up in the users. So
peopl e generally don't pick up that nuch from
secondhand snoke.

Like | said, it was an extrene study.
It was so extrene that the non-users that were in the
room reported being high or reported physiol ogi cal
effects fromthe drug. And furthernore, they had to
wear goggl es because the roomwas so snoky, it was
irritating people's eyes. So people were |like issued
goggl es for the study. That's the kind of ridicul ous
thing you would have to do to have it show up in your
system

They were |l ooking at oral fluid in that
study. Because with hair you are | ooking at the

| ongi tudi nal accunul ation of drug in the hair, they'd
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have to be in that sort of an environnent on a regul ar
basi s, on an ongoing basis, in order to even show up, |
think, on the hair test, let alone be a five.

So the question is, can soneone through
passi ve exposure, consune as nuch marijuana as sonebody
who' s consumi ng marijuana on a daily basis thensel ves.
And | don't believe that's possible.

Q Now, what about a vape pen? A THC vape pen?
Wul d that change your opinion?

A It would make it less -- even less likely
that it could be from passive exposure.

Q And why is that, sir?

A So they did a study recently -- now granted,
this was nicotine, not marijuana. But they were
| ooki ng at children in househol ds where the parents
snoked and they were | ooking at what were the sorts of
nunbers of cotinine, which is the netabolite of
ni coti ne.

They were | ooking at what sort of
nunbers were showing up in the children fromthe
househol ds where parents snoked versus the househol ds
where peopl e vaped. The children fromthe vape
househol ds had about 17 percent of the -- of the
cotinine that was showing up in the children fromthe

houses where they were snoking. And there could be a
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nunber of reasons for this. | think it has to do with
t he technol ogy.

A cigarette, or a joint for that matter,
Is always sort of burning. Wth the vape pen, | think
some of them have a button you have to push in order to
inhale. | think some of themare activated by actually
I nhaling. You've got the heating elenment that is not
constantly sort of bleeding off the THC

It's a nore controlled release wth the
vape product than it is with the cigarette or joint.
And that's reflected in what they saw in that study
with the children.

Q Now, if you know, Doctor, what are the
physi ol ogi cal effects of snoking marijuana? |f you
know.

A Sure. It has an inpact on short-term nenory,
It can create sort of |ethargy. Sone people sleep.

G ves peopl e bl oodshot eyes. There's a nunber of
physi ol ogi cal effects.

Q Are there al so psychol ogical effects?

A O course.

Q And just to get back to the | aboratory, has
Psychenedi cs ever lost its certifications or had its
cl earances suspended for anything?

A No.
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MR. MAURER: | have nothing further. Thank
you, Doctor.

COMW SSI ONER FACI O- LI NCE: Before you proceed
to cross-examnation, | would like to take a
break. So we are going to do about a ten-mnute
break just so everyone can stretch their legs. So
we' Il conme back then.

(At this tine, a recess was taken.)

COMW SSI ONER FACI O- LI NCE:  Back on the
record. We had a brief recess.

M. Maurer, you did want to bring sonething
up.

MR. MAURER: Yes, Judge. Before | turn
Dr. Paul sen over for cross-exam nation, | just
happened to once again | ook at the list that was
provided by M. Sanders, and there are two --
there are actually three i ndependent drug tests.
Two of which from Psychenedics that are referenced
here that he says are on this thunb drive.

Before | turn the doctor over for
cross-examnation, I'd at least |ike to have an
opportunity to have himl ook at these to see
whet her they're significant and whether | have any
questions for himon those.

MR. SANDERS: No, no. W can get right to

LH REPORTING SERVICES, INC. 718-526-7100




© o0 N o o B~ w NP

N N N N NN P P P P PP PP PP
g N W N P O © O N o O M W N L O

112

DI RECT EXAM NATI ON - DR. RYAN PAULSEN
the point. |'mnot going to ask hi mabout those.
| "' mnot going to question himabout Psychenedics,
t hose tests, at all.

COMWM SSI ONER FACI O- LI NCE:  Ckay.

MR MAURER: | would still Iike an
opportunity. Because if there's anything
probative that can be gleaned fromthem they're
purported to be negative. However, if there's no
dat a package assigned to them that's one thing.
|f there's a data package assigned to them but
i nformati on can be gl eaned fromthat, perhaps
there are drugs present but below the cutoff,
that's significant.

MR. SANDERS:. You can. But it |ooks like the
sanme certifying package that you submtted here on
behal f of Psychenedics, the sane ones. But |I'm
not goi ng ask hi mabout those, so -- and it's
negati ve.

MR. MAURER: But if they're being offered --

COW SSI ONER FACI O-LINCE: Right. You are
going to want to submt theminto evidence is ny
under st andi ng.

MR. SANDERS: Through my client, yes.

COW SSI ONER FACI O LINCE: | understand. In

what ever manner. But if they are negative, and
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t hey were done by Psychenedi cs?

MR. SANDERS:. Yeah. But -- | kind of -- |
al ready anticipate what he's going to say. That's
why |I'mnot going to ask himabout it. Because he
already testified about their cutoffs, and the
clients have different cutoffs.

COMWM SSI ONER FACI O- LI NCE: Can we have a
si debar .

( Si debar conference.)

COW SSI ONER FACI O- LI NCE: Ckay. Back on the
record.

To address what M. Maurer has asked, so we
are going to proceed with the cross-exam nati on.
M. Sanders will cross-exam ne Dr. Paul sen. After
that is concluded, we will take a break for neal.
During which tinme, M. Maurer wll reviewthe
exhibits in question.

Shoul d he have any further questions for
Dr. Paul sen, we will give himthe opportunity. O
course, M. Sanders, you'll have an opportunity as
well. And then if, however, there are no other
guesti ons when we conme back fromneal, we wll
sinply adjourn for Septenber 3rd as we previously
pl anned.

Go ahead, M. Sanders.
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CROSS- EXAM NATI ON
BY MR SANDERS:

Q CGood afternoon, Doctor

A Good afternoon.

Q So Psychenedi cs, you've been there since --
what -- 20147

A Correct.

Q Si nce you' ve been an enpl oyee of
Psychenedi cs, have they al ways used El A testing?

A Yes.

Q Now, with this EIA testing that is perforned
by Psychenedics, is that proprietary to Psychenedi cs?
In other words, whatever the technol ogy they're using
has been self-certified by Psychenedi cs?

MR. MAURER: (Objection as to self-certified.
MR. SANDERS: |'m asking a question.
COW SSI ONER FACI O-LINCE: Let's see if

Dr. Paul sen understands the nature of the

guesti on.

MR. SANDERS:. | can rephrase it.
COWM SSI ONER FACI O LI NCE: |f not, then

M. Sanders will rephrase it, right?

A Sur e.

The tests were devel oped by us in-house.

And then they were submitted for 510(k) prenarket
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certification by the FDA

Q Let's tal k about premarket certification
since you nentioned it.

What is FDA 510(k) precertification?
What is that?

A It's a process by which the FDA | ooks at
things |ike sort of not -- like it's not the sort of
thing that you would do for |ike a drug approval.
That's a different process. But it is a process that
they use for devices |like diagnhostic devices and so
forth. That's sonething |ike an i munoassay screen
would fall into the 510(k) category.

Q Let ne ask you sone | anguage questions, since
you brought that up, since you talked a little bit
about this premarket notification, right?

A | think that's what it's call ed.

Q You agree that is a clearance, right?

Meani ng a cl earance to use whatever the device that you
submtted to themfor use, but it's not approval of the
use of the device necessarily, correct?

A Vell, that's sort of built into the
application. Like we have to show what we intend for
the device to do and then denonstrate that it can do
it.

Q Ri ght .

LH REPORTING SERVICES, INC. 718-526-7100




© o0 N o o B~ w NP

N N N N NN P P P P PP PP PP
g N W N P O © O N o O M W N L O

116

CRCOSS- EXAM NATI ON - DR RYAN PAULSEN

There's sonething call ed substanti al
equi val ence, right?

A |'ve heard that term

Q Whi ch nmeans substantially equival ent to other
devi ces on the market, such as other drug testing,
right?

A | think that's part of their considerations.

Q But is there anything fromthat 510(Kk)
certification that suggests that sonehow the technol ogy
you are using is validated for forensic purposes?

A | nmean, that's the whole point of the test,
Is to use it for forensic purposes.

Q No, no. It's two questions |I'masking. It's
one thing to market it and say we are going to use it
for this purpose. But does that nean -- in other
words -- let ne ask you a straight question.

Do you have any docunents fromthe FDA
that says the EIA testing, as used by Psychenedics, has
been validated for use in forensic testing of hair?

Yes or no?

A | woul d have to go back and | ook at the
docunents fromthe FDA clearing. | don't recall the
exact wordi ng.

Q Does the FDA cl earance --

MR. SANDERS: This is where I'mgoing to ask
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for the tribunal to take judicial notice to the

rules for the 510(k).

Q "' mgoing to ask you anot her coupl e
questions. Not your understandi ng of what the actual
rul e nmeans.

Does that rule nmake -- well, does the
rule allow you to nmake certification by issuance or use
of 510(k) that you can tell the difference between
I ngestion versus external contam nation?

A | nmean, part of the process for the approval
Is to determne a cutoff. And part of the cutoff

justification requires that we provide articles and so

forth to show |i ke what our typical values -- | nean,
it's -- it's -- it's not like it's a -- the process

Is -- we've had nmultiple 510(k) clearances. And they
ask different questions each tine. | couldn't tell you

exactly what the FDA's | ogic was.

Q kay. Do you know -- okay.

A "' mnot an expert on 510(k) clearances. |
don't pretend to be.

Q That's fine to say. |'mgoing to ask you
anot her question about 510(k). One nore thing.

Well, do you -- let ne be fair to you.

Did you actually file the application on behalf of your

or gani zati on?
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A | did not.
kay. 1'Ill leave the issue al one.
When you testified, you are testifying
about your understandi ng of 510(k), right?
A Correct.
Q You don't have firsthand know edge of what
the application process is and what it --
A | have not been directly involved in those
applicati ons.
Q l'"'mgoing to be fair to you
Alittle bit earlier, you testified
about this EIl -- EIAtesting. kay.
As you sit here today, has SAVHSA - -
SAMS-HA -- we are not going to keep sayi ng what the
whol e organi zati on's nane is.
Have they promul gated rul es that apply
to all forensic |aboratories that we have an agreed

upon standard on what hair testing is? Yes or no?

A No.
Q Ckay.
A They proposed standards. They've never been

fully approved and i npl enent ed.
Q Right. And if | renmenber, it was way back in
2013 was the first tinme and the second tinme was in

2024.
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Do you recall that?

A | think it mght have been even earlier in
2013. They m ght have had drafts.

Q | understand that. |'mtalking about two
particul ar --

A Ckay.

Q But the | atest was 2024 and to this day,
there's still no standard, correct?

A Correct.

Q What's the NIDA? Do you know what the
National Institute on Drug Abuse is?

A Yes.

Q What is that organization?

A. Vell, it's part of the National Institutes of
Heal th, and they are specifically |Iooking at drug use.

Q s that an organi zation that engages in
forensic testing, policing rules related to forensic
testing?

A Yes.

Q Have they ever certified that the testing EIA
used by Psychenedics, does it neet the forensic
standard of hair testing?

A Sorry, can you repeat that question?

Q Did the NIDA ever cone up with a concl usion

evaluating the EIA testing of Psychenedics and nade the
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determnation that it's forensically valid for hair
testing?

A | ndependently of the FDA cl earance, | have no
| dea what NI DA has done.

Q Ckay. What about 1SO, the Internationa
Organi zation for Standardi zati on? Have they ever cone
up with any certification process that -- you know,
that would | ead you to conclude that Psychenedics ElIA

testing was valid for the use of hair testing?

A | don't think |ISO engages in that kind of
wor K.

Q No, |'m asking a question

A |'ve never heard of them approving anyone

el se' s i mMmunoassay or disproving of it.

Q | have to ask certain questions.

What about the Society of Forensic

Toxi col ogi sts, SOFT, do you know the nane of that
organi zati on?

A | do.

Q What do they do?

A It's a professional association of forensic
t oxi col ogi st s.

Q I s that organi zation part of nmaking a
determ nati on of whether or not hair testing

nmet hodol ogy neets the forensic testing val ues?
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A | don't believe that's part of their purview.
Q Do they conmment on it?
A I ndividuals mght. [|'mnot sure that the

group has made any statenents that |'m aware of.

Q As you sit here today, has there ever been
any third-party -- | know you tal ked about FD, that's a
rule that the Court can | ook up.

| " mtal king about ot her than what you've
menti oned before, is there any third-party group that
has validated the EIA testing that's used by
Psychenedi cs for forensic testing of hair?

A O her than the FDA 510(k) clearance, | can't
think of a single body that engages in that sort of an
exerci se.

Q Okay. Al right.

THC. Now, have you ever witten any

articles about THC?

A Excuse ne?
Q Have you ever witten any article about THC?
A | have.

Q There was an article back in 2022 that you

wr ot e?

A | think I"ma coauthor on one, yeah.

Q Ckay. Now, in that article, there was sone
peopl e who were questioned -- well, there were sone
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participants that were questioned about the inpact of
THC.

|s that what that article is about?
A It's been a while. You'd have to show ne the
article.
MR. SANDERS: That was previously marked as
R, though. [I'mjust going to give it to himas a
reference point. This is actually in the drive.
| just want to showit to himto refresh his
recol | ection.
COW SSI ONER FACI O- LI NCE:  Sur e.
MR. SANDERS: Just want to ask him sone
guestions about it.
THE WTNESS: Thank you. | got it in front
of me.
BY MR SANDERS:
Q Renmenber that?
A | got it in front of ne.
Q Al right. And you're a coauthor of that

article, right?

A |'"'ma coauthor on the article, yes.

Q What was the prem se of that article, the
revi ew?

A | think we wanted to show -- | think we

wanted to | ook at what types of nunbers we saw for sone
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of these other cannabi noid conpounds. That was a new
assay that we had devel oped fairly recently. That was
| ooki ng for the parent conpounds |ike parent THC,
cannabi di ol , cannabinol. THCP, which is the

t et rahydr ocannabi phor ol .

Wanted to see |i ke what sorts of nunbers

we saw. It was kind of a survey of what we'd seen,
what the results we'd seen for testing of sanples for

t hose drugs.

Q If I"mright, the participants were 4,773,
right?
A Where are you seeing that nunber?

Q Under t he SAMHSA.

A There we go. There were -- they weren't
participants, they were just hair sanples that we
t est ed.

Q That's on ne. W are tal king about your
sanple. | should have used your word sanpl e.

Where did you get those sanpl es?

A From our own wor kpl ace testing popul ati on of
sanpl es.

Q So was this internal to Psychenedi cs?

A Vell, | nmean, sone of them were probably

being reported for carboxy. But sonme of the follow up

studi es was sonet hing we woul d have done on our own.
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Q What was the conclusion of that article of
your study?

A Wll, let's see -- we just wanted to show
what kind of nunbers we saw with THC rel ative to the
met abol ite, how nmuch we saw of cannabi nol, THCP, CBD,
what is typical. Another question that was sort of
bei ng di scussed at the tinme was |i ke people who were
taki ng CBD products contam nated with THC. Like |
said, it was kind of a survey.

It's got multiple conclusions. Wat
specifically are you aski ng about?

Q So with this study, right, were these
sel f-reported?

A No, they were not self-reported.

Q Was there any di scussion about contam nation?
The question of whether sonething --

A We nentioned sonet hing about THC, the parent
drug, and contam nation fromthe parent drug.

Q Did you draw concl usi on about whether or not
you can rmake a determ nation?

A It says not all THC from external
contam nati on can be renoved.

Q kay. So that's one of your propositions,
not all contam nation can be renoved, right?

A O parent THC, vyes.
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Q | understand. Ckay.
So earlier, you testified about
I ngestion versus external, right?
A Correct.
Q Now, you said that you can determ ne whet her
a person ingested, right?
A The presence of the carboxy THC woul d be
I ndi cative of ingestion.
Q That's their hypothesis, right?
A Vel |1, yeah

Q "' mjust asking.

A Sure. | think it's nore than a hypot hesi s,
but vyes.

Q Can a hypothesis be incorrect?

A It's been denonstrated in many nore studies

than this one, that carboxy THC is a marker of
marij uana consunption. Not only in hair, but also in
urine or fluid. A nunber of nmatrices. | nean, that's
not an invention of ours, that carboxy THC is a marker
for THC i ngestion.

Q kay. So what was the | atest |ongitudina
study that you reviewed that supports your hypothesis
t hat woul d support ingestion?

A | could do a PubMed search and | can probably

find several hundred articles that says carboxy THC is
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the netabolite indicative of marijuana consunption.

Q You are saying ingestion; but does it tel
you how it's ingested?

A No.

Q You can just prove it's in the bl oodstream
and in the hair?

A Yeah. It would be getting in the
bl oodstream it would be netabolized into the carboxy
THC.

Q So that part, you can prove. You believe
that it's in the person's bl oodstream hair shaft and
therefore, it can be tested, right?

A What part can | prove?

Q If it goes into the bl oodstream hair shaft,
then can be tested and you can find out through the
hair, right?

A Yes.

Q Okay. Now, is there a particular difficulty
in testing for marijuana THC than ot her drugs?

A The parent or the netabolite?

Q Both. W can tal k about the parent and we
can tal k about the netabolite.

A Adifficulty, well, the parent is usually
there in larger quantities. The biggest chall enge of

carboxy THC, the netabolite is that it's very | ow
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| evel s and so you need very sensitive nethods and
instrunents in order to see it.

Q Is there an agreed upon standard as to how to
test for it?

A For drug testing in general, the standard of
practice for decades has been an i mrunoassay screen
foll owed by a mass spectronetry confirmation. That's
true for urine, oral fluid, hair, Dblood.

Anybody doing forensic testing is
usual |y doing sonething like that. The only exceptions
are sone | abs are doing |ike a mass spectronetry screen
foll owed by a mass spectronmetry confirnation.

Q Now, you said earlier there's a washing
techni que, correct?

A Correct.

Q The washi ng techni que that you use at
Psychenedi cs, has that ever been audited and revi ewed
and established as a valid formto properly wash the
hair consistent with your forensic testing for drugs?

A It's been published in peer-reviewed
literature, which would involve people in the field
i ndependent of us eval uating our clains.

Q But |' m aski ng, has anyone revi ewed your
| aboratory specifically?

A Al of the papers we've published on the
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CROSS- EXAM NATI ON - DR, RYAN PAULSEN
subj ect were from data about our nethodol ogy.
Q "' mnot tal ki ng about you publishing. |I'm
tal king about third-party review ng your process.
Not - -

MR. MAURER: (bj ection. Asked and answered.

MR. SANDERS: No, it actually hasn't been
answer ed.

COMM SSI ONER FACIO-LINCE: |1'mgoing to ask
that it actually be reread. Because the way |
heard it sounded precisely |like he answered it.

So I'mgoing to have it reread by the court
reporter. | think it was about two questions ago.
(At this tinme, the requested
portion of the record was read back
by the court reporter.)
Q When you tal k about peer-reviewed, you're
tal ki ng about data you submtted to be eval uated by
ot her parties, correct?
A Correct.
Q What |'m asking about is the third-party
com ng and now revi ewi ng your |aboratory testing, the
whol e EI A process?
A Every agency that accredits us has to cone in
and eval uate our processes.

Q Vell, I'"mnot tal king about accreditation
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Accreditation is sonething that you can voluntarily
bel ong to, correct?

A Correct.

Q That's not what |I'mtal king about. [|'m
tal ki ng about forensic testing where soneone eval uates
you ot her than an accreditation that you voluntarily
submt yourself to.

A Well, we submt ourselves to it, but then
that neans that we are held at the standards descri bed
by those accreditations. |It's not just |like we send
them a check and they send us a certificate. W are
heavily scrutinized by them

Q Ckay. Now, you testified alittle bit
earlier about the one picogrambeing a cutoff, right?

A Correct.

Q You testified as to industry standard?

A Correct.

Q And this is a discussion anongst the
| aboratory of people in the industry?

A Well, | nean, the papers that |'ve seen --
excuse ne, the Iit packages that |I've seen from ot her
| aboratories, they appear to be using that cutoff.

Li ke | said, other cutoffs have been proposed that are
| ower by groups such as SAVHSA, and | think al so the
Soci ety of Hair Testing.
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CRCOSS- EXAM NATI ON - DR RYAN PAULSEN
So the standard nay be noving. But as
of recently, to nmy know edge, all of our major
conpetitors are using the one pico per ten milligrans
standard unl ess that's changed recently.
Q What about the washing techni que, does the
washi ng techni que take into consideration differences

in hair? Like color, coarseness, et cetera?

A It's the sane wash procedure for all hair
speci nens.
Q Vel |, based upon your training as an expert,

Is there sonme |literature out there that tal ks about the
difference between light hair and dark hair and whet her
or not they netabolize differently?

A |'ve seen that for basic drugs. That is
drugs that tend to have a positive charge as
physi ological PH | have not seen any papers to that

effect for marijuana. Which is an acidic netabolite.

Q What about darker course hair?
A What is your question?
Q Is there a difference, have you seen

literature out there that discusses the differences
bet ween netabolites holding valid -- let ne ask you
this way, since | kind of changed the question -- valid
after the washing technique, that you can take |ight

hair, get a better wash than you get with dark, coarse
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hair, but still wthhold the netabolites with the sane
washi ng techni que?

A "' mnot aware of a paper of that effect. But
nothing's comng to mnd. Unless you' ve got sonething
you want to show ne.

Q No.

MR. SANDERS: Not hing further.
COMM SSI ONER FACI O- LI NCE: Ckay. Anything
further?
MR. MAURER: Yeah. A few questions.
COW SSI ONER FACI O- LI NCE:  Sur e.
REDI RECT EXAM NATI ON
BY MR MAURER

Q To your know edge, Doctor, does the FDA
provi de approval s, quote-unquote? O only clearances?

A It depends on the process. They approve
drugs. As far as |like enzyne i munoassay tests, they
woul d provide a cl earance.

Q So devices get a clearance, drugs and sone
ot her substances, whatever they may be, get approval s?

A Correct.

Q Now, the inmunoassay that is enpl oyed by
Psychenedi cs, does the test itself purport to
di sti ngui sh between external contam nation and

I ngestion?
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A For marijuana?
Q For marij uana.
A Yeah. | nean, the fact that you are | ooking

for carboxy THC is going to be indicative of ingestion.
If we were | ooking for THC, the parent drug, then we

woul d have to make a different claim W would have to

say, well, this could be contam nation or it could be
I ngestion. It's hard to say.
Q Now, defense counsel stated or asked a

guestion regarding not all parent THC contam nation can
be renoved; is that a fair statenent?

A Correct.

Q But the test that is enployed by Psychenedics
is not looking for the parent THC, it's looking for the
met abolite, correct?

A Correct.

Q Now, the last string of questions dealt with
what |'m going to characterize, correct nme if I'm
wrong, hair col or bias.

Has there -- with respect to marijuana,
you had nentioned charges or acidity or -- can you
explain what you are tal king about there.

A Sure.

Q Boil it down to |layman's terns.

A Sure. Okay. So there is a theory, which |
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do not subscribe to, but it's in sone papers, that
there is a nelanin bias with respect to the body of
drugs. And there's different types of nelanin. One of
themis called the eunelanin, that's nelanin that
would -- interestingly, eunelanin nmakes the hair dark.
But even people with lighter hair actually have a | ot
of eunelanin in their hair. |It's conbined with
pheonel ani n and ot her types of nel anin.

But one theory of drug binding in hair
is that the drug interacts with nelanin, the eunel anin
specifically, which is predomnantly negatively
charged. So any drugs that are positively charged at
physi ol ogi cal PH woul d be nore prone to bind to them
So that's the nodel.

| think it's overly sinplistic. And one
of the reasons why is because if that nelanin binding
nodel were true, then you woul d expect darker hair to
actually pick up |l ess carboxy THC. Because you would
have -- if the -- if the attraction of positive and
negati ve charges explains why cocaine is in the hair,
then why would it not be the case that the negative
charge on the carboxy THC woul d make it
underrepresented of darker hair?

Nobody' s ever suggested that. But that

just points to the over-sinplicity, | think, of the
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nodel that all drug binding in hair is based on
mel ani n.

Q So nel anin, has a negative charge and you are
saying that marijuana has a negative charge?

A Car boxy THC has a negative charge, and so it
woul d be repell ed.

Q So going back to elenmentary school chem stry,
t hey woul d repel, al nost?

A Correct.

Q Whereas with cocaine, which is positively
charged, it would attract to the negative nel ani n?

A That's the theory.

Q And these nelanin studies, are they -- have
t hey addressed marijuana or only cocai ne or other
subst ances?

A Vll, you know, it's interesting that you
asked that because there have been very few
publications on it because it's sort of an
uni nteresting finding. But people are |ooking for the
mel anin bias, so they'll publish papers suggesting
that. But then when they |ooked at marijuana, they
don't see it. They don't see a bias one way or the
ot her.

| know there was a published -- a paper.

| think the author on it was a woman naned Stacy Sm el
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(phonetic). |'ve been unable to locate it, but I'm
famliar with her and | know her personally and |I'm
famliar with her work. And that study is referenced
i n other studies.

But the gist of it is, they don't see
any nelanin bias for marijuana. And if you sort of
take the | ogical conclusions of the nelanin binding
nodel , then marijuana m ght actually be -- Iike binding
of marijuana m ght actually be adversely affected by
t he presence of a bunch of negatively charged
eunel ani n.

| "' m not suggesting that's the case, but
by the I ogic of the nelanin binding nodel, that seens
| i ke a pl ausi ble story.

MR. MAURER: Not hing further.

COMW SSI ONER FACI O- LI NCE:  Anything further,
M. Sanders?

MR. SANDERS: No.

COW SSI ONER FACI O- LI NCE:  Dr. Paul sen, thank
you for your testinony today. |'mnot going to
say that it's conpletely concluded. What we are
going to do now, the time is 1:40, we are going to
take a nmeal break. And we will cone back at let's
say 2:40. You know, let's nmake it -- let's nake

it 3:00, just in case.
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W are going to cone back at 15:00 hours.
After M. Maurer has had the opportunity to review
sone exhibits that were provided to hi myesterday
evening or maybe this norning by M. Sanders in
case he has any further questions for you about
those particul ar exhibits.

So we will all, again, just take a break
until 15:00 hours, and then we will cone back.

And perhaps you wll have concl uded by then.
(At this tine, a recess was taken.)

COW SSI ONER FACI O- LI NCE:  Back on the
record.

Before we broke for lunch, we -- M. Maurer
had asked for an opportunity to review sonme of the
exhibits to see if he would need to call
Dr. Paul sen back.

What have you cone up with? What concl usi on?

MR. MAURER: Yes, Judge. During our recess,
| did have the opportunity to review exhibits H, |
and J with Dr. Paulsen. And if you woul d indul ge
the Departnent, | would like to ask hima few
guestions regardi ng those three i ndependent test
sanpl es.

COW SSI ONER FACI O- LI NCE: Ckay. So I, of

course, wll indulge that.
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PROCEEDI NGS

Does that nean, however, that you are going
to not contest at this point to their being
admtted into evidence? In other words, should I
be putting theminto evidence?

MR. MAURER: No, Judge, | won't contest that
at all.

COMM SSI ONER FACI O- LI NCE: Ckay. So then --
and | hate to call H, | and J because then we're
going to confuse the record if A through H are not
adm tted. But Respondent's --

MR SANDERS: |'ve been down that road before
in federal court. So --

COMM SSI ONER FACI O- LI NCE:  Ckay.

MR SANDERS: That's fine --

COW SSI ONER FACI O LINCE:  No, no. And |
very nmuch appreciate it -- if we need to remark
themat a later tinme, we wll.

For now, I'mgoing to call them Respondent's
H | and J in evidence. Al which are being
recei ved in evidence w thout objection.

(Whereupon, Exhibits H | and J
were entered into evidence.)

COW SSI ONER FACI O LINCE:  And so M. Maurer
will call Dr. Paul sen up again to ask him sone

guestions related to that.
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MR. MAURER: Yes, the Departnent does recall
Dr. Paul sen.

Judge, Dr. Paulsen is going to -- with your
perm ssion, bring his |laptop. He downl oaded those
three exhibits on his |aptop should he need to
reference them fromthe stand.

COMWM SSI ONER FACI O- LI NCE:  No probl em

You may be seated. You'll just be rem nded
that you are still under oath.

MR. MAURER. May | inquire?

COW SSI ONER FACI O- LI NCE:  Yes.

MR. MAURER: Thank you, Judge.

REDI RECT EXAM NATI ON
BY MR MAURER:
Q Good afternoon, Doctor.

Doctor, have you had an opportunity to
review the data litigation package produced by
Psychenedi cs froma hair sanple that the Respondent
submtted on March 11, 2024, which is | abel ed
Respondent's H?

A Yes. Briefly.

Q And that |aboratory data package, from where
on the body was the hair submtted fronf

A The record shows that it was a head sanple.

Q Do the records indicate the |l ength of hair
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that was subm tted?

A | believe it was 3.0 centineters.

Q And how is that length significant given the
time frame for head hair being three nonths?

A. Well, three nonths is based on
3.9 centineters. So it would be about, you know,

75 percent of that sane tine frane. So whatever
75 percent of 90 is, it would be a shorter tine frane
than the 90 days.

Q And just to recap, the arm |eg hair sanples
that were submtted on February 22, 2024, which is the
subj ect of why we are here today, that -- those have a
| ookback of six to eight nonths?

A Correct.

Q Now, that sanple that we are referencing and
tal ki ng about in Respondent's H, did that go to nass
spectronetry?

A It does not appear to have done so, no.

Q And why not ?

A Because it was submtted as a sanple to be
screened, so it was screened. The screen canme back
negative, so it was reported as negative.

Q Now, was that test conducted at |limt of
detection or were there cutoffs enpl oyed?

A The standard ElI A cutoff of ten pico per
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ten mlligrans | believe was at play in that case.

Q Had this sanple -- based on your review of
t he data package, had this sanple been submtted for
testing at limt of detection, in your expert opinion,
woul d it have tested positive for the presence of
car boxy THC?

MR. SANDERS: (bj ecti on.

COMWM SSI ONER FACI O- LI NCE:  What is your
obj ecti on?

MR. SANDERS: Well, he's asking himto
specul at e.

COMM SSI ONER FACIO-LINCE:  Well, | think he's
asking in his professional opinion, nmeaning as an
expert in the field.

MR SANDERS: |'ll cross-exam ne.

COW SSI ONER FACI O- LI NCE:  Absolutely. It's
overrul ed.

Go ahead.

BY MR MAURER:

Q So based on the data |itigation package that
you reviewed, and all the math and science that it
entails, had it been subnmitted to testing at limt of
detection, would it have tested positive for the
presence of carboxy THC?

A Quite possibly. It's just the mass spec can
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seem nmuch | ower than the enzyne i nmunoassay, so.

Q Now, referring to Respondent's |, which is
anot her test that was conducted and perforned by
Psychenedi cs.

From what part of the body was that
sanpl e taken fronf

A | believe it was al so head hair.

Q And that was taken on March 15, 2024; is that
correct?

A | don't have it in front of me. But if
that's what the CCF says --

Q Actually, if I can --

A Qpen it?

Q -- draw your attention back to H.

What was the date of the hair submtted
for H?

A H was collected on the 11th and recei ved at
the | aboratory -- sorry, March 11, 2024, and received
at the lab on March 13, 2024.

Q So now let's go back to I. Exhibit |

What was the date of that subm ssion?
O should | say when were the hair sanples taken?

A It was collected on March 15, 2024. Received

at the lab on March 22, 2024.

Q So that was four days |later?
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A Yes.

Q And from where on the body was that hair
t aken?

A It says head hair.

Q And what was the approximate | ength of the
hair that was submtted?

A 3.2 centineters.

Q And once again, is that -- does that bear the
same significance in reference to the 90-day period?

A It would be a shorter tine frane than the
90 days.

Q And did this sanple go to mass spectronetry?

A It did not.

Q And why not ?

A Because it screened negative in the screen,
so it was not forwarded.

Q And based on your review of the data
litigation package and all the math and the science
that it entails, had that sanple gone to limt of
detection or testing at limted detection, would it

have tested positive for the presence of carboxy THC?

A Again, possibly. |If it's fromthe sane
subj ect and the overlapping frames, | suspect that it
probably would have. It's difficult to say for sure

w thout running the mass spec test. But again, the
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mass spec test is nuch nore sensitive than what the
can pick up

Q Now | ' m going to draw your attention to
Exhi bit J.

That was a test conducted by Onega

Laboratories, correct?

A Correct.

Q On what date was the hair sanple submtted
and col | ected?

A Says it was collected on March 11, 2024.
Received at their lab on March 12, 2024.

Q And where was the hair collected on that -
for that sanple?

A | think it said body on the CCF. Although
didn't see it specified where. Body hair.

Q And was this test positive or negative?

A It's negative.

Q Now, are you famliar with Omrega and the -
wi t hdr awn.

Did this go to nass spectronetry?

A | do not see any nmss spectronetry data in
t he packet, so | assume not.

Q Now, are you famliar with the i Mmunoassay
nmet hodol ogy from Onega Laboratories?

A They don't publish nmuch on their nethods,

El A

SO
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| don't know nmuch about it.

Q Are you able to speak about the efficiency or
adequacy of their inmunoassay conpared to Psychenedi cs?

A I"'mnot. | know they use a different
approach. And one of the key limtations would be if
the extraction is poor. | don't know about their
extraction efficiency, how well they get the drug out
of the hair.

Q Now, based on your review of their data
litigation package and all the science and nath that it
entails, had this test gone to nmass spectronetry at
limted detection, could it have tested positive for
car boxy THC?

A It could have.

Q So in each of these three sanples, there was
sone signaling in the assay that indicated that the

drug coul d have been present?

A It's -- it's close to where the negative
controls are. The i mmunoassay screen is -- is -- it's
hard to interpret in that way. It showed up | ower
than -- it showed up lower than their positive
t hreshol d.

My specul ati on on whether or not there
could be marijuana in the nmass spec is based on the

fact that the screen just isn't that sensitive. And
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RECROSS- EXAM NATI ON - DR. RYAN PAULSEN
that's true for ours as well as theirs. Although I
suspect our extraction efficiency is probably better.
MR. MAURER | have nothing further. Thank
you, Doctor.
Thank you, Judge.
RECROSS EXAM NATI ON
BY MR SANDERS:
Q When you say your extraction efficiency is
better, how do you know t hat?
A Vel l, they don't publish nuch.
Q So you are specul ating, right?
A Yeah.
Q Ckay. So but you don't have an i ndependent

knowl edge of what Orega actually --

A | don't know the details of their extraction
procedur e.

Q Ckay.

A | can tell you what | suspect it is. But |

don't know exactly what it is.

Q Al right. Departnent Advocate asked you
based on your cal culation, you can't say within a
degree of scientific certainty whether or not the hair
test would have tested positive if there was an M5
screening, right?

A. | would have to run the test.
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Q | under st and.

But |I'm saying right now, as you sit
here, you can't say --

A | really don't have -- other than screening
data, so |l -- it's naturally going to be specul ative
what woul d show up in the mass spec test.

MR. SANDERS: Nothing further. Thank you for
your tine.

COMM SSI ONER FACI O- LI NCE:  Anything further?

MR MAURER: No, Your Honor.

COW SSI ONER FACI O-LINCE:  Dr. Paul sen, can |
just ask you sonething that you can maybe expl ain
to nme in layman's terns.

So the two tests, and | don't have themin
front of me, Hand I, which were perfornmed by
Psychenedi cs, ny understanding is that they both
were negative on what |I'mgoing to call the
initial screening.

THE WTNESS: Correct.

COMW SSI ONER FACI O-LINCE: And that's why
they did not go to mass spectronetry, the next
testing?

THE WTNESS: Correct.

COMW SSI ONER FACI O-LINCE: Ckay. And | don't

know if this has any inpact, but if you can tell
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RECROSS- EXAM NATI ON - DR. RYAN PAULSEN
nme, is the fact that the collection sanple cane
fromthe head versus the body, does that have
anything to do with whether or not the screening
test would be negative or positive?

THE WTNESS: | nean, there are a couple of
factors. One of themis definitely the head --
the source of the hair. So as | nentioned
earlier, body hair, you are |ooking at about a six
to eight-nonth | ookback wi ndow. Wth head hair,
for traditional 3.9 centineters, you are | ooking
at about a 90-day | ookback wi ndow. These are a
little bit shorter, so it would be sonething |ess
t han 90 days.

So with the hair test, you are | ooking at an
average drug use over the tine that the hair was
growng. So with body hair, you are | ooking at
ki nd of an average of, you know, what the drug
use -- let's put it this way, for like an
i ndi vi dual body hair, you'd be | ooking at kind an
average drug use over the tine that hair was
grow ng. But sone of it stopped grow ng, so
you' ve kind of got a popul ation of different
t hi ngs going on with the body hair.

The head hair is going to be typically

90 days. Less than 90 days, in this case. So
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that's going to be an average over that sane tine
frame. So like with body hair, sonmebody could be
doing a ot at one point and then doing |ess
| ater. And so, you know, you are going to get
variability that way.
Li ke if sonebody is a drug user, let's say

sonebody is a marijuana user, we take a head hair

speci nen today, you'll get one result. He stops
using at that point. |If we take another sanple
in, you know, six weeks, it will probably still be
positive, but it will be lower. But by the tine

we get to that 90 days, it would probably be
pretty close to negative or negative.

So that's one factor. The other issue is
i ke when there's a followup, |ike a proper
followup is always done mass spec. So like the B
sanpl e went straight to mass spec. The C sanple
went straight to nass spec. Wen you sort of send
these followups in for a screen, you sort of add
inalittle bit of -- it's -- the screen --
screens are generally nore unpredictable for nass
spec confirnmations.

There could be interferences, they can | essen
the sensitivity at any given nonent. And of

course another possibility is that sonebody could
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mani pul ate the hair in the neantine. | don't
know. | haven't personally eval uated them but
there are a nunber of products on the market that
are designed to kind of |ike clean out your hair.
So | know a | ot of people use products |ike that
in the nmeantine.

And t hen again, you can probably reduce the
anmpunt with those types of treatnents, but it
woul d be unlikely that you would get it all out.
But that's, again, the reason why we do send these
directly to mass spec for a followup and not back
t o screening.

COMM SSI ONER FACI O- LI NCE:  Thank you.

Any questions based upon m ne?

MR, SANDERS: No.

MR. MAURER No, Judge.

COMWM SSI ONER FACI O LI NCE: Ckay. Thank you
again, Dr. Paul sen, for your tinme.

THE W TNESS: Thank you.

(Wtness excused.)

MR. MAURER: Judge, just one other
housekeepi ng while the doctor is still here.
Shoul d the Respondent call an expert w tness,
again, | wuld like to have Dr. Paul sen avail abl e

renotely so that he can hear it and testify in
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rebuttal if necessary. | just want to nmake sure
that we can coordinate all that.

COMWM SSI ONER FACI O- LI NCE:  Ckay. Well, let's
start here. Am1l right to conclude that you have
not identified an expert yet? O have you al ready
identified your expert?

MR. SANDERS: Well, | think I'mgoing to have
him |[|'ve got to talk to him and see.

COW SSI ONER FACI O- LI NCE:  Ckay.

MR. SANDERS: | will give you advanced
notice. You will know within a day.
COW SSI ONER FACIO-LINCE: | only ask because

your next date is a week away.

MR. SANDERS: No, | under st and.

COW SSI ONER FACIO-LINCE: So it's -- 1'm not
sure how nmuch nore -- you know, Monday is a
hol i day and things |ike that.

MR. SANDERS:. | understand. |'ve been at
trial a long tine. | nake adjustnents all the
time. And, you know, this is sonetinmes how the
trial cases go. So, you know, | understand.

COMW SSI ONER FACI O LI NCE: COkay. So | guess
what we'll do, or how we are going to proceed is
that on Septenber 3rd, which is the date we

presel ected, you wll be calling Dr. Guffo as
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previously planned. M. Sanders will -- obviously
will have his client ready to go, but also
whonever the expert is. And if Dr. Paulsen is
avai l able, he can join us renotely.

MR. MAURER: Ckay. And judge, just so that
next Wednesday is not a dead day, if everyone
consents and the Court doesn't m nd, we can put
his witness on in the norning and not start off
with Dr. CGuffo. [It's up to you guys.

MR SANDERS: Yeah, no, | don't believe in
eating up the whole day. So if | can get that
done for you, trust ne.

COMW SSI ONER FACI O- LI NCE: Ckay. So we'll be
ready to go at 10:00 a.m Again, contingent on
your expert's time and limtations and things |ike
that. So just please keep in touch with the Court
so that we know kind of what to expect on that
day. But ny plan, as it stands today, is that we
are going to start at 10:00 a.m and hopefully
make the best use of the tinme for that day. Okay?

Al right. Thank you, everyone. W're
adj ourned until Septenber 3rd.

(TIME NOTED: 3:20 p.m)
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STATE OF NEW YORK)
. SS
COUNTY OF NASSAU)

|, Elbia Brumt, a Notary Public within and
for the State of New York, do hereby certify:

| reported the proceedings in the
wthin-entitled matter, and that the within transcript
is a true record of such proceedings to the best of ny
ability.

| further certify that | amnot related to
any of the parties to this action by blood or marri age;
and that | amin no way interested in the outcone of
this matter.

I N WTNESS WHERECF, | have hereunto set ny
hand this 29th day of August, 2025.
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